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MAY 12

Webinar

REPLAY: Extraordinary Circumstances
for Resorting to your Right to Writ
(2021)

1.0G

Noon-1 p.m.

MAY 12

Teleseminar

Drafting Demand Letters
1.0G

11 a.m.—noon

MAY 16

Teleseminar

Techniques to Avoid and Resolve
Deadlocks in Closely Held Companies
1.0G

11 a.m.—noon

MAY 17

In-Person and Webinar

You're Hired - Check That, Your
Fired! Best Practices in Intaking and
Terminating Client Relationships

1.0 EP

Noon-1 p.m.

MAY 18

Webinar

REPLAY: Due Diligence in Commercial
Real Estate Acquisitions and Leasing
(2022)

1.0G

Noon-1 p.m.

MAY 24

Teleseminar

Ethics of Shared Law Offices,
Working Remotely & Virtual Offices
1.0 EP

11 a.m.—noon

MAY 26

In-Person and Webinar

How to Stay “Professional” When
Videoconferencing: It's Not As Hard
As You Think!

1.0 EP

11 a.m.—noon

/ Center for Legal Education

CLE PROGRAMMING

from the Center for Legal Education

/ New Mexico State Bar Foundation

: MAY 26
: Webinar
. REPLAY: Special Immigrant Juvenile
: Status: An Update on Regulations
. and Deferred Action (2022)
-1.0G

: Noon-1 p.m.

: MAY 30

. Teleseminar

. Ethics of Co-Counsel and Referral
. Relationships

- 1.0EP

11 a.m.—noon

: JUNE 8

. In-Person and Webinar

: Family Law Lunch n Learn:

: Separation and Divorce Involving
. Children With Autism Spectrum

. Disorder (ASD)

:1.0G

- Noon-1 p.m.

: JUNE 9

: Webinar

. Probate 101: An Introduction
115G

: Noon-1:30 p.m.

MAY 17

Webcast

Wellness Wednesday - REPLAY:
The Utilization of Mental Health
Professionals & Appropriate
Interventions in Family Law (2022)
1.0G

10a.m.-11a.m.

MAY 24

Webcast

Wellness Wednesday - REPLAY:
Being a Lawyer Should Not Hurt!
(2022)

1.0EP

Noon-1 p.m.

: JUNE 15

: Webcast

. REPLAY: Transgender Cultural
* Fluency (2022)

2.0EP

- Noon-2 p.m.

: JUNE 21

: In-Person and Webinar

. Let me Ask You a Hypothetical

: Question for a “Friend"”... Hot Topics
in Ethics (2022)

- 1.0EP

: Noon-1 p.m.

: JUNE 22

. Webinar

: REPLAY: Foreclosure Pre-Filing
Requirements Update (2022)
210G

: Noon-1 p.m.

: JUNE 29

. Webinar

. REPLAY: Overview of Prosecutorial

: Discretion in Immigration Court:

. Current Guidance & Strategies (2022)
©1.0G

- Noon-1 p.m.

MAY 31

Webcast

Wellness Wednesday - REPLAY:
Emerging Legal Issues and
Opportunities in Behavioral Health
(2022)

1.0G

Noon-1 p.m.

Register online at www.sbnm.org/CLE or call 505-797-6020
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With the resources to fight the biggest
corporations and insurance companies.

We cherish our co-counsel relationships.

We've shared over $25 million in
settlements and verdicts in 2022.

Call us foryour next case, 505.832.6363.

SpencelLawyers.com.

SREN
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May - May
10 © 24

. Consumer Debt/Bankruptcy Workshop
: 6-8 p.m,, virtual

Animal Law Section
Noon, virtual

12

Cannabis Law Section June
9a.m,, virtual 27
. Divorce Options Workshop
15 © 6-8 p.m., virtual
Children's Law Section g o
Noon, virtual : 28
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About Cover Image and Artist: Norma Alonzo has always taken her painting life seriously, albeit privately. An
extraordinarily accomplished artist, she has been painting for over 25 years. Beginning as a landscape painter, she quickly
transitioned to an immersion in all genres to experiment and learn. Through her paintings, Alonzo examines our place,
metaphysically and functionally, in the midst of today’s fast-paced world. For Alonzo, it has been a year of painting dan-
gerously. Experimentation with the formal elements of line, form, mass and texture are now in play. More importantly,
the guiding principle is fearlessness in the use of color and space.
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Notices

Court NEws
New Mexico Supreme Court
Rule-Making Activity

To view recent Supreme Court rule-
making activity, visit the Court's website
at https://supremecourt.nmcourts.gov. To
view all New Mexico Rules Annotated,
visit New Mexico OneSource at https://
nmonesource.com/nmos/en/nav.do.

Supreme Court Law Library

The Supreme Court Law Library is open
to the legal community and public at large.
The Library has an extensive legal research
collection of print and online resources.
The Law Library is located in the Supreme
Court Building at 237 Don Gaspar in Santa
Fe. Building hours: Monday-Friday 8 a.m.-5
p-m.(MT). Library Hours: Monday-Friday
8 a.m.-noon and 1-5 p.m. (MT). For more
information call: 505-827-4850, email:
libref@nmcourts.gov or visit https://lawli-
brary.nmcourts.gov.

Notice Regarding Signing
the Official Roll of Attorneys

All attorneys admitted to the State Bar of
New Mexico under New Mexico Supreme
Court Order No. 20-8500-011 between the
dates of April 21, 2020, and June 17, 2022,
must sign the Roll of Attorneys by June 16,
2023, pursuant to New Mexico Supreme
Court Order No. 22-8500-029. The Roll
is available for signing in the Supreme
Court ClerKs Office. The ClerKs Office is
located at 237 Don Gaspar Ave., Santa Fe,
New Mexico, and is open from 8 a.m. to
noon (MT) and 1 to 5 p.m. (MT), Monday
through Friday, excluding legal holidays.
The Roll will also be available for signing
on May 15, from 1 to 3:30 p.m. (MT), at
the UNM School of Law at 1117 Stanford
Dr. NE, Albuquerque, N.M. 87106. No ap-
pointments are necessary.

Second Judicial District Court
Notice of Temporary Closure

The Second Judicial District Court will
be closed on Friday, June 16 for staff train-
ing. The courthouse will reopen on June 20
following the Juneteenth holiday.

Third Judicial District Court
Notice of Investiture Ceremony

The Third Judicial District Court will be
hosting an Investiture Ceremony for The
Honorable Mark D. Standridge, Division
IV on Friday, May 19, 2023 at 3 p.m. (MT).

Professionalism Tip

With respect to the public and to other persons involved in the legal system:

I will respect and protect the image of the legal profession, and will be respectful
of the content of my advertisements or other public communications

The investiture ceremony will be held in
the ceremonial courtroom at the Third
Judicial District Courthouse. Please be
advised the Third Judicial District Court
and the Dona Ana County Magistrate
Courts will be closed to the public on
May 19 at 2 p.m. (MT) this day for the
ceremony. There will be limited seating to
individuals who received an invitation and
that have RSVPd.

Veterans Treatment Courts Fifth

Anniversary

The Third Judicial District Court will be
celebrating the Veterans Treatment Courts
Fifth Anniversary on Tuesday, May 23 at 4
p-m. (MT). The Veterans Treatment Court
ceremony will be held in the ceremonial
courtroom at the Third Judicial District
Courthouse. There will be limited seating
to individuals who received an invitation
and that have RSVPd.

Fifth Judicial District Court
Judicial Nominating
Commission
Request for Additional
Applicants

Two (2) applications were received in
the Judicial Selection Office as of April
17 for the vacancy on the Fifth Judicial
District Court in Lovington, NM due to the
retirement of the Honorable Judge William
Shoobridge, effective May 1. As a result,
the application period will be reopened
and extend to May 11 by 5 p.m. (MT).
Applications received after that time will
not be considered. Applications received
by the initial deadline of April 17 remain
viable and do not need to resubmit their
applications. The Fifth Judicial District
Court Judicial Nominating Commission
will meet on May 25 (time to be deter-
mined) to interview applicants for the
position at the Lea County District Court
located at 100 N. Love St., Lovington,
N.M. 88260, to evaluate the applicants for
this position. The Commission meeting
is open to the public, and members of the
public who wish to be heard about any of
the candidates will have an opportunity to
be heard.

Twelfth Judicial District Court
Notice of Proposed Changes
to Rules

The New Mexico Supreme Court’s
Equity and Justice Commission’s Sub-
committee on Judicial Nominations has
proposed changes to the Rules Governing
New Mexico Judicial Nominating Com-
missions. These proposed changes will be
discussed and voted on during the upcom-
ing meeting of the Twelfth Judicial District
Court Judicial Nominating Commission.
The Commission meeting is open to the
public beginning at 9:30 a.m. (MT) on
Friday, May 26, 2023, at the Otero County
District Court located at 1000 New York
Avenue, Alamogordo, N.M. Please email
Beverly Akin (akin@law.unm.edu) if
you would like to request a copy of the
proposed changes.

U.S. District Court, District of
New Mexico

Notice of Investiture Ceremony
Please join us for the Investiture of
Honorable Matthew L. Garcia at 3:30 p.m.
(MT) on May 12 in the Rio Grande Court-
room at the Pete V. Domenici United States
Courthouse in Albuquerque, N.M. (333
Lomas Blvd NW, Third Floor). A reception
hosted by the Federal Bench and Bar of the
United States District Court for the District
of New Mexico will follow from 6 to 8 p.m.
(MT) at the Albuquerque Museum (2000
Mountain Road NW). All members of
the Federal Bench and Bar are cordially
invited to attend; however, reservations are
requested. RSVP, if attending, to Cynthia
Gonzales at 505-348-2001, or by email to
usdcevents@nmd.uscourts.gov.

S1aTE BAR NEWS
Annual Awards

Open for Nominations

Nominations are being accepted for
the 2023 State Bar of New Mexico Annual
Awards to recognize those who have dis-
tinguished themselves or who have made
exemplary contributions to the State Bar
or legal profession in the past year. The
awards will be presented at the 2023 An-
nual Meeting on Thursday, July 27 at the
Hyatt Regency Tamaya Resort & Spa. The
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deadline is June 1. View previous recipients,
instructions for submitting nominations,
and descriptions of each award at www.
sbnm.org/CLE-Events/State-Bar-of-New-
Mexico-Annual-Awards.

Board of Bar Commissioners
Appointment of Young Lawyer
Delegate to American Bar
Association House of Delegates

Pursuant to the American Bar Associa-
tion Constitution and Bylaws (Rules of the
Procedure House of Delegates) Article 6,
Section 6.4, the Board of Bar Commissioners
will make one appointment of a young lawyer
delegate to the American Bar Association
(ABA) House of Delegates for a two-year
term, which will expire at the conclusion of
the 2025 ABA Annual Meeting. Members
wishing to serve as the young lawyer delegate
to the ABA HOD must have been admitted to
his or her first bar within the last five years or
be less than 36 years old at the beginning of
the term; they must also be a licensed New
Mexico attorney and a current ABA member
in good standing throughout the tenure as
a delegate and be willing to attend meetings
or otherwise complete his/her term and
responsibilities without reimbursement or
compensation from the State Bar; however,
the ABA provides reimbursement for ex-
penses to attend the ABA mid-year meeting.
Qualified candidates should send a letter of
interest and brief resume by May 31 to bbc@
sbnm.org.

Client Protection Fund
Commission

2022 Annual Report Now Available

The Client Protection Fund Commission
finished its seventeenth year of operation
in 2022, paying nearly $180,000 across
48 separate claims against seven lawyers.
Pursuant to Rule 17A-018(A), information
related to claims, claimants and respondent
lawyers with exceptions for approved claims
and other limited purposes is confidential
and is unavailable to the public as such. You
can view the full report by visiting www.
sbnm.org/CPE.

Equity in Justice Program
Have Questions?

Do you have specific questions about
equity and inclusion in your workplace
or in general? Send in questions to Equity
in Justice Program Manager Dr. Amanda
Parker. Each month, Dr. Parker will choose
one or two questions to answer for the Bar

Bulletin. Go to www. sbnm.org/eij, click on
the Ask Amanda link and submit your ques-
tion. No question is too big or too small.

Legal Specialization
Commission

Notice of Commissioner Vacancy

The State Bar of New Mexico is accepting
applications for one available commissioner
seat on the Legal Specialization Commis-
sion. Applicants must be lawyers who have
passed the bar examination, are licensed
and in good standing to practice law in
New Mexico and have practiced law for a
minimum of seven years. To apply, please
send a letter of intent and resume to kate.
kennedy@sbnm.org.

New Mexico Lawyer
Assistance Program
Monday Night Attorney Support
Group

The Monday Night Attorney Support
Group meets at 5:30 p.m. (MT) on Mondays
by Zoom. This group will be meeting every
Monday night via Zoom. The intention of
this support group is the sharing of anything
you are feeling, trying to manage or strug-
gling with. It is intended as a way to connect
with colleagues, to know you are not in this
alone and feel a sense of belonging. We
laugh, we cry, we BE together. Email Pam
Moore at pam.moore@sbnm.org or Briggs
Cheney at bcheney@dsc-law.com for the
Zoom link.

NM LAP Committee Meetings

The NM LAP Committee will meet at 4
p-m. (MT) on May 18, July 13, Oct. 5 and
Jan. 11, 2024. The NM LAP Committee was
originally developed to assist lawyers who
experienced addiction and substance abuse
problems that interfered with their personal
lives or their ability to serve professionally
in the legal field. The NM LAP Committee
has expanded their scope to include issues
of depression, anxiety, and other mental
and emotional disorders for members of the
legal community. This committee continues
to be of service to the New Mexico Lawyer
Assistance Program and is a network of
more than 30 New Mexico judges, attorneys
and law students.

The New Mexico Well-Being
Committee

The next NM WBC meeting is on May
30 at 3 p.m. (MT). Please email Pam Moore,
pam.moore@sbnm.org, for the Zoom

—Featured —

Member LERE

&
last

Smarter legal research.

Fastcase is a free member service that
includes cases, statutes, requlations,
court rules and constitutions.
This service is available through
www.sbnm.org. Fastcase also offers
free live training webinars. Visit
www.fastcase.com/webinars to view
current offerings. Reference attorneys
will provide assistance from 8 a.m. to 8
p.m. ET, Monday—Friday.
Customer service can be reached at
866-773-2782 or support@fastcase.
com. For more information, contact
Christopher Lopez, clopez@sbnm.org
or 505-797-6018.

link. All passionate about helping with
well-being efforts are welcome to attend.
The NM WBC is focused on creating a
long term culture change towards greater
health and well being for the NM legal
community. In addition, the WBC plans
and organizes well-being events, including
educational presentations, and offers well
being resources and services through its
subcommittees.

UNM ScHooL oF Law

Law Library Hours

The Law Library is happy to assist at-
torneys via chat, email, or in person by
appointment from 8 a.m.-8 p.m. (MT)
Monday through Thursday and 8 a.m.-6
p-m. (MT) on Fridays. Though the Library
no longer has community computers for
visitors to use, if you bring your own device
when you visit, you will be able to access
many of our online resources. For more
information, please see lawlibrary.unm.edu.
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Legal Education

May

11 2023 WCA of NME 42nd Annual 17 Wellness Wednesday - REPLAY: 26 How to Stay “Professional” When
Conference The Utilization of Mental Health Videoconferencing: It’s Not As Hard
2.0 EP Professionals & Appropriate As You Think!
Live Program Interventions in Family Law (2022) 1.0 EP
Workers Compensation Association 1.0G Webcast
of New Mexico Webcast Center for Legal Education of NMSBF
workerscomp.nm.gov Center for Legal Education of NMSBF www.sbnm.org
www.sbnm.org
11 Professor Vinay Harpalani - 26 REPLAY: Special Immigrant Juvenile
Harvard & UNC (Affirmative Action) 17 You're Hired - Check That, You’re Status: An Update on Regulations
1.0G Fired! Best Practices in Intaking and and Deferred Action (2022)
Virtual Program Terminating Client Relationships 1.0G
Federal Bar Association, 1.0 EP Webinar
New Mexico Chapter In-Person and Webinar Center for Legal Education of NMSBF
www.fedbar.org/new-mexico-chapter Center for Legal Education of NMSBF www.sbnm.org
www.sbnm.org
12 The Question Spectrum: 30 Ethics of Co-Counsel and Referral
From Cross to Voir Dire 18 REPLAY: Due Diligence in Relationships
6.5G Commercial Real Estate Acquisitions 1.0 EP
In-Person and Leasing (2022) Teleseminar
Law Offices of Michael L. Stout 1.0G Center for Legal Education of NMSBF
www.mlstoutlaw.com/home/the- Webinar www.sbnm.org
question-spectrum Center for Legal Education of NMSBF
Contact: erporter@mlstoutlaw.com www.sbnm.org 31 60 Years of Asking the Difficult
Questions
12 REPLAY: Extraordinary 22 Dean Erwin Chemerinsky - 205G
Circumstances for Resorting to Your “An Amazing Time at the Supreme Live Program
Right to Writ (2021) Court” Association of Family and
1.0G 1.0G Conciliation Courts
Webinar Virtual Program www.afcenet.org
Center for Legal Education of NMSBF Federal Bar Association,
www.sbnm.org New Mexico Chapter 31 Wellness Wednesday - REPLAY:
www.fedbar.org/new-mexico-chapter Emerging Legal Issues and
12 Drafting Demand Letters Opportunities in Behavioral Health
1.0G 24 Ethics of Shared Law Offices, (2022)
Teleseminar Working Remotely & Virtual Offices 1.0G
Center for Legal Education of NMSBF 1.0EP Webcast .
www.sbnm.org Teleseminar Center for Legal Education of NMSBF
Center for Legal Education of NMSBF www.sbnm.org
16  Techniques to Avoid and Resolve www.sbnm.org
Deadlocks in Closely Held
Companies 24  Wellness Wednesday - REPLAY:
1.0G Being a Lawyer Should Not Hurt!
Teleseminar (2022)
Center for Legal Education of NMSBF 1.0 EP
Webcast

www.sbnm.org

Center for Legal Education of NMSBF
www.sbnm.org

Listings in the Bar Bulletin Legal Education Calendar are derived from course provider submissions and from New Mexico Minimum Continuing Legal Education.

All MCLE approved continuing legal education courses can be listed free of charge. Send submissions to notices@sbnm.org. Include course title, credits, location/
course type, course provider and registration instructions.
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Report by Disciplinary Counsel

Reporting Period: January 1, 2023 — March 31, 2023

Disciplinary Quarterly Report

Final Decisions
Final Decisions of the NM Supreme Court .........cccccreueereuneuenncs 4

In the Matter of Grant L. Marek, (No. S-1-SC-39791). The New
Mexico Supreme Court entered an order indefinitely suspending
the Respondent pursuant to Rule 17-206(A)(3) NMRA, effective
March 31, 2023, with the suspension deferred.

In the Matter of Mary Emily Schmidt-Nowara, (No. S-1-SC-38595).
The New Mexico Supreme Court entered an order permanently
disbarring the Respondent pursuant to Rule 17-206(A)(1) NMRA,
effective January 6, 2023.

In the Matter of Alex Chisholm, (No. S-1-SC-39536). The New
Mexico Supreme Court entered an order indefinitely suspending
the Respondent pursuant to Rule 17-206(A)(3) NMRA, effective
January 5, 2023.

In the Matter of Christopher Dowd Hatch, (No. S-1-SC-39613).
The New Mexico Supreme Court entered an order indefinitely
suspending the Respondent pursuant to Rule 17-206(A)(3)
NMRA, effective January 5, 2023.

Summary Suspensions

Total number of attorneys summarily suspended............cocuu.... 0
Total number of attorneys
summarily suspended (reciprocal) .........ccceurererenenernernernernenne 0

Administrative Suspensions
Total number of attorneys administratively suspended............. 0

Disability Inactive Status
Total number of attorneys removed from disability inactive
SEALES 1.vuivviieeiict s 0

Charges Filed

Charges were filed against an attorney for allegedly failing to
comply with a court order, failing to provide competent represen-
tation, failing to represent a client diligently, failing to expedite
litigation, and/or engaging in conduct that is prejudicial to the
administration of justice.

Injunctive Relief
Total number of injunctions prohibiting the unauthorized practice
OF JAW ettt 0

Reciprocal Discipline
Total number of reciprocal discipline filed.........................0

Reinstatement from Probation
Petitions for reinstatement filed ..........ccoovvvvveieiiviieiieeeeenee 0

Formal Reprimands
Total number of attorneys formally reprimanded ..................... 4

Informal Admonitions
Total number of attorneys admonished .........ccccoevvevevcnenennenn. 3

Letters of Caution
Total number of attorneys cautioned .........cocveereereeceererennens 11

Attorneys were cautioned for the following conduct: (1) trust
account violations. (1) prosecutorial misconduct; (1) failure
to communicate; (2) lack of diligence, (3) lack of competence,
(1) lack of fairness to opposing party, (1) improper means, (1)
criminal conduct.

Complaints Received

Allegations........cueevevvevnvevvenneesneesnennnes No. of Complaints
Trust Account Violations .........cceeeeeeeereeeeireneesireseeeseeereneeens 0
Conflict Of INTEIESt ......cuevevrcreerereeceerereeeeereeseiseeseesessesenenne 0
Neglect and/or Incompetence ... 48
Misrepresentation or Fraud.........ccoceceveeevcencnevernecencncennes 16
Improper Withdrawal.........ccoocoeuenninnninnicecenccrneenne 2
FES ottt 0
Improper Communications.........ccccceeeveveuereerieirenerenieeceenenens 0
Prosecutorial Misconduct .......ccc.eeceeuercrrerrmceniuencrneneeceneaenne 4
Advertising VIolations........c.cceceeeeveereereereereneeneenenreeseeseesennennes 0
Improper Statements about Judge.........cccocvueuriuercrrerrecunennne. 0
Improper Means.........ccccveviriieiccceneneeeeicesceenenenens 4
UPL ottt 1
Improper Trial PUBLICItY.....covccuveurmcinieicirerecinecreeceeeee 0
Lack of Fairness to Opposing Party/Counsel..........c.c....... 6
Contact with Represented Party .........ccccoeeeeecevievccrrevvencrnenen. 0
Meritless Claims or Defenses .........cccocoeeeeeeneneneencenenennenn. 2
Lack Of DIligence......c.euvuureureereereercereeneeeeenermeneeneeneeneeseeseneees 11
ORET et 33
*Total number of complaints received .........ccoeveeeuveunenee. 161*

*Denotes total number of complaints received through
3/31/2022. May differ from the total number reflected in
allegations due to reporting timing.
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o STATE BAR OF NEW MEXICO

ANNUAL
AWARDS 2023 Annual Awards

Nominations are being accepted for the 2023 State Bar of New Mexico Annual Awards to recognize those who have
distinguished themselves or who have made exemplary contributions to the State Bar or legal profession in the past year.
The awards will be presented at the 2023 Annual Meeting on Thurs., July 27, at the Hyatt Regency Tamaya Resort & Spa.
All awards are limited to one recipient per year, whether living or deceased, with the exception of the Justice Pamela B.
Minzner Professionalism Award, which can have two recipients, an attorney and a judge. Nominees may be nominated
for more than one award category. Previous recipients for the past three years are listed below.

To view the full list of previous recipients, visit
https://www.sbnm.org/CLE-Events/State-Bar-of-New-Mexico-Annual-Awards

— Distinguished Bar Service Award - Nonlawyer —

Recognizes nonlawyers who have provided valuable service and contributions
to the legal profession over a significant period of time.

Previous recipients: Juan Abeyta, Bernice Ramos, Renee Valdez

— Excellence in Well-Being Award —

Many individuals have made significant contributions to the improvement of legal professional well-being including

destigmatizing mental health, strengthening resiliency, and creating a synergic approach to work and life. This new

award was created to recognize an individual or organization that has made an outstanding positive contribution to

the New Mexico legal community’s well-being. As the State Bar of New Mexico is committed to improving the health

and wellness of New Mexico’s legal community, we strongly encourage self-nominations and peer nominations for any
lawyer, judge or nonlawyer working in some capacity with the NM legal community.

Previous recipient (created in 2022): Pamela Moore

— Judge Sarah M. Singleton” Distinguished Service Award —

Recognizes attorneys who have provided valuable service and contributions to the
legal profession, the State Bar of New Mexico and the public over a significant period of time.

Previous recipients: Michael P. Fricke, Joey D. Moya, Deborah S. Dungan

*This award was renamed in 2019 in memory of Judge Singleton (1949-2019) for her tireless commitment to
access to justice and the provision of civil legal services to low-income New Mexicans. She also had a
distinguished legal career for over four decades as an attorney and judge.
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— Justice Pamela B. Minzner’ Professionalism Award —

Recognizes attorneys and/or judges who, over long and distinguished legal careers, have by their ethical and personal
conduct exemplified for their fellow attorneys the epitome of professionalism.

Previous recipients: Judge James J. Wechsler and Quentin P. Ray,
Frederick M. Hart (posthumously) and F. Michael Hart, William D. Slease

*Known for her fervent and unyielding commitment to professionalism, Justice Minzner
(1943-2007) served on the New Mexico Supreme Court from 1994 to 2007.

— Outstanding Legal Organization or Program Award —

Recognizes outstanding or extraordinary law-related organizations or programs
that serve the legal profession and the public.

Previous recipients: Pueblo of Pojoaque Path to Wellness Court, Intellectual Property Law Section
Pro Bono Fair, New Mexico Center on Law and Poverty, New Mexico Immigrant Law Center

— Outstanding Young Lawyer of the Year Award —

Awarded to attorneys who have, during the formative stages of their legal careers by their ethical and personal conduct,

exemplified for their fellow attorneys the epitome of professionalism; nominee has demonstrated commitment to clients’

causes and to public service, enhancing the image of the legal profession in the eyes of the public; nominee must have
practiced no more than five years or must be no more than 36 years of age.

Previous recipients: Lauren E. Riley, Maslyn K. Locke, Veronica C. Gonzales-Zamora

— Robert H. LaFollette’ Pro Bono Award —

Presented to an attorney who has made an exemplary contribution of time and effort, without compensation,
to provide legal assistance over his or her career to people who could not afford the assistance of an attorney.

Previous recipients: Darlene T. Gomez, Torri A. Jacobus, Julia H. Barnes

*Robert LaFollette (1900-1977), Director of Legal Aid to the Poor, was a champion of the underprivileged who, through
countless volunteer hours and personal generosity and sacrifice, was the consummate humanitarian and philanthropist.

— Seth D. Montgomery Distinguished Judicial Service Award —

Recognizes judges who have distinguished themselves through long and exemplary service on the bench and who have
significantly advanced the administration of justice or improved the relations between the bench and the bar; generally
given to judges who have or soon will be retiring.

Previous recipients: Judge Henry A. Alaniz, Judge Mary W. Rosner, Judge Alvin Jones (posthumously)

*Justice Montgomery (1937-1998), a brilliant and widely respected attorney and jurist,
served on the New Mexico Supreme Court from 1989 to 1994.

Nominations should be submitted through the following link:
https://form.jotform.com/sbnm/2023amawards
Additional information or letters may be uploaded with the form and submitted with the nomination.

Deadline for Nominations: Thursday, June 1st

For more information or questions, please contact Kris Becker at kris.becker@sbnm.org or 505-797-6038.
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The Equity in Justice Director-Revealed
Q AND A WITH DR. AMANDA PARKER

It has been almost two years since the State Bar of New Mexico launched the
Equity in Justice Program. Brandon Mclntyre, the Marketing and Communications
Lead for the State Bar, had some questions for Dr. Amanda Parker, the Director

of the Equity in Justice Program about who she is, what she draws upon for her
work, and the Equity in Justice Program at the State Bar.

EQUITY IN

Tell us about your background?

I am from Albuquerque, and I have spent most of my life here. I graduated from Manzano High School in
1994 and went to UNM, earning a bachelor’s degree in History. I wasn’t sure what direction I wanted my
career to take so I ended up with a series of odd jobs until I became a case manager at Albuquerque Job Corps
in the early 2000s. That position propelled me into teaching, and I spent the early part of my career as a high
school history teacher. Once I had my first child, I thought it would be a good time to go to graduate school,
earn a master’s degree and head back into the classroom. I entered a program at UNM called Educational
Thought and Sociocultural Studies. The focus was on systemic inequities, and it combined history, philosophy;,
and sociology to examine schools and society. A professor in my master’s program asked me if I would
consider a PhD. Not until that moment had I ever thought that would be for me. There were no PhDs in

my family. I didn’t know anything about the process and it seemed that with two children, it would not be
something I could do, but I felt compelled by what I was learning to take the risk. If that professor had not
encouraged me, I would not be where I am today. I finished my doctorate focused on critical race studies in
education and society in 2020.

What do you draw upon in doing Equity in Justice work?

I was raised to question authority and to be knowledgeable about what goes on in society. My parents were a
product of the 60s and had been at the Kent State Shootings in 1970 where the national guard opened fire on
students protesting the Vietnam War, killing 4. That legacy is something that shaped the way I view society

and I have always been driven to look at root causes and find deeper meaning. This informs equity in justice
work because we have to look below the surface to see how the system has advantaged some at the expense of
others. In this position, we are examining the legal profession and how we can rectify the disparities in pay and
promotion, as well as the emotional consequences of racism, sexism, ableism, homophobia, and transphobia in
legal settings. I draw heavily upon a sense of purpose and justice from my childhood, my early career experiences
at Job Corps, and interactions with students and families as a teacher. Those positions gave me an up-close look
at the way inequity has built our systems and the consequential aftermath that we live with today. I think a lot
about the communities I served daily. I also learned about building coalitions and knowing when it was time to
speak up and when it was best to listen through my coursework, assisting on grants, and teaching at UNM.

What has been the most difficult part of your mission as the
Equity Programs Director?

This is difficult work due to so many variables involved and so many partnerships that need to be built to make
significant changes. There are many leaders in the legal profession who have been doing this work for a very long
time and I am grateful to have been invited to collaborate with them. Most lawyers and judges are committed to
equity, inclusion, and justice in the profession, but it is challenging to organize and to come up with a plan that is
truly inclusive of the voices that must be heard. This work is chaotic and nonlinear by nature, and I have noticed
that lawyers aren’t comfortable with that. All of this takes more time than we want it to, and we need to stay
focused on the long-term in order sustain the vision of the program.

Where do you see your work as the Equity Programs Director most impactful?

Every time members are invited to attend an event online or in-person, it creates a sense of community. We have
hosted CLEs online and community events like Juneteenth that bring people together. There is also an Equity in
Justice Book Group and an Equity in Justice Learning Group that develops a sense of shared responsibility for
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change, and people are getting to know each other in those spaces in a way that will impact the legal community
over time. The UNM School of Law has invited me to attend events and I have spoken in a couple of classes this
spring, letting law students know that the State Bar is always committed to positive change. My hope is that as
students graduate they see a place for themselves in the equity work we are doing.

What are some of your long and short-term goals?

In the short term, I want everyone to know the program is here at the State Bar. I have spent a lot of time getting

to know the many committees, sections, and voluntary bars and every year my intention is to meet more people
around the state. I want people to feel they can call me if they have any questions or need assistance with issues
related to equity and inclusion in their workplaces or other settings. Currently, 'm grateful to say that many lawyers
are taking advantage of that. Please don't hesitate to call me. Reach out. Let me know what you think is going on and
what should happen. You can find me at (505) 797-6085 or my email is Amanda.parker@sbnm.org.

Long-term goals involve much more complicated, systemic changes that will influence the pipeline into the
profession, how lawyers are educated, and how we can retain our lawyers from historically underrepresented and
excluded groups. I am particularly concerned with the treatment of women of color in the profession, who are not
well-represented in leadership and are leaving the profession at a higher rate than lawyers from other groups. In

the long term, we need to know more about why and work together to change the culture and place some solutions
into policy. I collaborate with many other entities that are working on reforming the system and the profession and
I know we will see change over time.

What’s coming up?

The Annual Meeting has an Equity in Justice track again and we will be inviting Bar members to a Juneteenth
Celebration and free CLE again this year. I also invite anyone who would like to get involved to reach out to me at
amanda.parker@sbnm.org any time or join one of the groups or committees that address equity issues.

STATE BAR OF NEW MEXICO

2023 ANNUAL MEETING

SPONSORSHIPS AND EXHIBITOR BOOTHS ARE AVAILABLE!
Learn how you can support the Annual Meeting and
promote your firm or business to our attendees.

Contact Marcia Ulibarri, Advertising and Sales Manager
marketing@sbnm.org « 505-797-6058

July YALYA) =
HYATT REGENCY TAMAYA RESORT & SPA b State Bar of
www.sbnm.org/AnnualMeeting2023 New Mexico

Est. 1886
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2022/23 CAMPAIGN
COMMITTEE

M. Karen Kilgore, co-chair*

Randi McGinn, co-chair

Dan Akenhead*
John Bigelow
Denise Chanez
Susan Chappell*
Honorable Justice
Edward Chéavez
Rosalie Chavez*
Briggs Cheney
Bruce Cottrell*
Honorable John A. Dean
Mike Doyle
Kurt Gilbert
Damon Hudson
Sireesha Manne*
Serge Martinez
Susan Miller*
Chris Pommier
Charles Kip Purcell*
Honorable Justice
Richard Ransom
Rodolfo Sanchez*
Jeanine Steffy*
David Stout
Senator Bill Tallman
Sydney Tellez

Asterisk (*) indicates EAJ
Board of Directors

EQUAL

ACCESS TO
JUSTICE

Over $287,000 was raised during Equal Access to Justice’s 2022-23 Annual
Campaign! EAJ is grateful for the partnership of 25 committee volunteers
and 325 attorneys, law firms and community members who came togeth-
er to support civil legal aid. Thank you for investing in our community and
helping break down barriers to justice!

For 35 years, Equal Access to Justice (EAJ) has been working fo increase
access fo justice by raising vital funds from the legal community in sup-
port of civil legal aid. Legal aid nonprofits provide free legal assistance,
representation, and systemic legal advocacy to low-income New Mexi-
cans, as well as leading community fraining series, hosting free legal clin-
ics, preparing and distributing educational materials, and serving as an
invaluable resource in our state.

Every extra dollar raised through EAJ's annual campaign resulis in in-
creased, flexible funding for our legal aid partners, New Mexico Legal
Aid, New Mexico Center on Law and Poverty, and DNA People’s Legal
Services. EAJ's unrestricted, noncompetitive grants provide maximum
flexibility to respond to community needs, help cover costs excluded by
other funding sources, and have no fime-consuming administrative re-
quirements freeing staff fo focus on meaningful legal services.

LEADERS FOR JUSTICE

Thank you to our Legacy Society members for their transformative, multi-year gifts totaling $25,000+,
and to the following individuals for their generous, annual campaign gifts of $1,000+:

Paul F. Abrams, Legacy Society gift,

In Honor of Ed Marks
Dan A. Akenhead
Anonymous
John Arango
David E. Arnold
Arthur O. Beach

Bidtah Becker & Paul Spruhan

John B. Bigelow

Honorable Kristina Bogardus
Mary Ann & Gary F. Brownell
Honorable Michael D. Bustamante

Susan & Briggs Cheney,

In Memory of Timothy Sheehan

Bruce H. Cottrell

Jane & Norm Gagne Kip Purcell & Georgia Will
Kurt B. Gilbert & Elicia Montoya
Bruce & Patricia Hall

Peggy & Michael Keleher

M. Karen Kilgore

James C. Laws

Paula Maynes & Jeff McFall

Mary Metzgar, In Memory of Bernie

Honorable Richard & Marythelma
Ransom

Kelly Stout Sanchez
Mary & Charles Seibert
Honorable Rebecca Sitterly

Metzgar Slater-Roessel Family Fund
Susan Miller Patricia & Luis Stelzner
Richard C. Minzner & Sabieann Baca David J. Stout

Minzner Paula Tackett
Peg & Charles Moore Jana L. Walker

Clifton B. Perry
Honorable Lynn Pickard

Honorable Wendy E. York

Reflects annual campaign gifts received between 4/1/2022-3/31/2023.

Edward R. Ricco & Mary Ann Sweeney

Roberta Cooper Ramo & Dr. Barry Ramo
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LEADERSHIP SOCIETY

Thank you to the many firms, solo practitioners & foundations for their generous
annual campaign confributions supporting civil legal services in our community.

KEYSTONE SOCIETY (Gifts of $25,000+)

Special recognition and appreciation to Rodey Law Firm and Modrall Sperling who continue to inspire and lead
the state in their contributions. Their significant support of civil legal services and systemic advocacy helps resolve
problems, change unfair policies, and ultimately, promotes family and economic stability.

BEACONS OF JUSTICE (Gifts of $5,000+)

Anonymous Lerner & Rowe Vanguard Charitable - grant from
Cuddy & McCarthy McGinn, Montoya, Love & Curry The Saint John Fund
Thomas A. & Mary E. Dugan Foundation Montgomery & Andrews

PILLARS OF JUSTICE ($1,000+ per attorney)

Law Office of Jamison Barkley LLC McGinn, Montoya, Love & Curry Steffy Law Firm
Hunt Law Firm Rebecca Sitterly LLC
Lerner & Rowe Slate Stern PC
GUARDIANS OF JUSTICE ($500+ per attorney)
Atkins & Walker Law Curtis & Co. John B. Pound LLC
Barnhouse, Keegan, Solimon & West, LLP  Elsner Law & Policy, LLC Rodey Law Firm
The Bregman Law Firm Freedman, Boyd, Hollander & Tenorio Law Offices
Law Office of J. Allison Cimino PC, Goldberg, PA. Touchet Law Firm, P.C.
In Memory of Gwen Harrington Lucero Law P.C.

CHAMPIONS FOR JUSTICE ($250-400 per attorney)

Aubrey Law Firm, LLC Attorney Trent Atkins Howell Moderall Sperling

Barnhill Law Office JAlbright Law, LLC Montgomery & Andrews

Paul R. Cohen Attorney at Law Jaramillo Law Firm PC Rothstein Donatelli, LLP

Cuddy & McCarthy Jarner Law Office Ben Sherman Law LLC

Davis Kelin Law Firm, In Honor of Jones, Snead, Wertheim & Clifford, PA.  Robert A. Skipworth, Attorney at Law
David Stout McConnell Law Firm The Spence Law Firm

Law Office of Daymon Ely Eileen R. Mandell, Attorney at Law Law Offices of Michael Stout

Fadduol, Cluff, Hardy & Conaway Martinez, Hart, Sanchez & Romero, P.C.

ADVOCATES FOR JUSTICE ($100-249 per attorney)

Anonymous Mike Gallegos Attorney LLC Parnall Law Firm

Begum & Cowen Glasheen, Valles & Inderman, LLP Andy Scholl Law, P.C.
Gregory W. Chase, P.C. Griego, Guggino & Associates Ronald Taylor Law Office
Chavez Law Office Natelson Law Firm The Weaks Law Firm PC
Chestnut Law Offices Law Office of Tommy D. Parker

FRIENDS OF JUSTICE ($50-99 per attorney)

Aldridge, Actkinson & Rutter Flores, Tawney & Acosta, P.C. Miller Stratvert, PA.

The Cronin Law Firm LLC Harmonson Law Firm Peacock Law

Dixon, Scholl, Carrillo, PA. Hinkle Shanor LLP Pregenzer, Baysinger, Wideman & Sale, P.C.
Durham, Pittard & Spalding LLP Jennings, Haug, Keleher & McLeod

Reflects annual campaign gifts received between 4/1/2022-3/31/2023.

Expanding resources and advocacy for New Mexico’s legal aid programs is a collective effort.
EAJ values and recognizes our partners in this critical work: New Mexico Access to Justice Commission,
New Mexico State Bar and Foundation, the New Mexico Civil Legal Services Corporation, policymaker champions,

Volunteer Attorney Program, all the civil legal services providers and you!
Equal Access to Justice, PO Box 25941, Albuquerque, NM 87125 - (505) 339-8096 - www.eaj-nm.org
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Looking for

~ an easy way { to
| get pro bono

ABA Free Legal Answers is a virtual legal advice portal where qualifying
users request brief advice about a specific civil legal issue and pro bono
volunteer attorneys provide information and basic legal advice.

Register as a volunteer attorney today and
you will be able to provide answers 24/7/365.

The platform can be accessed anytime,
anywhere at your convenience.

To Register as a volunteer attorney:
 Go to https:/ /nm.freelegalanswers.org/
e Click on “Attorney Registration” and follow the prompts

®

" > % New Mexico

AMERICANBARASSOCIATION State Bar Foundation
Free Legal Answers

N

The NEW MEXICO STATE BAR FOUNDATION is the
State Administrator of the ABA Free Legal Answers Program
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Clerk’s Certificates

From the Clerk of the New Mexico Supreme Court

CLERK'S CERTIFICATE OF
NAME CHANGE

As of February 1, 2023:
Alesia N. Duran f/k/a
Alesia N. Cappon

401 Lomas Blvd., N.W.
Albuquerque, NM 87102

Elizabeth Grube f/k/a
Elizabeth P. Kowal
2732 N. Wilshire Blvd.
Roswell, NM 88101

Ayme Gayle Henderson f/k/a
Ayme Gayle Green

P.O. Box 488

Albuquerque, NM 87103

Courtney Elise

McWhorter f/k/a Courtney
Elise Mogonve-McWhorter
805 Las Cimas Pkwy., Suite
350

Austin, TX 78746

MaryAnn T. Platania f/k/a
MaryAnn T. Roman

P.O. Box 36416
Albuquerque, NM 87110

Lauren Taylor Winston f/k/a
Lauren Taylor Kedge

201 Third Street, N.W,,

Suite 2200

Albuquerque, NM 87102

As of March 1, 2023:
Kylee Jaei Roerick f/k/a
Kylee Jaei Berger

5051 Journal Center, N.E.,,
Suite 320

Albuquerque, NM 87109

Susan LaRae Sorensen f/k/a
Susan L. Davis

10734 S. Indigo Sky Way
South Jordan, UT 84009

Brenda Eileen Barrett f/k/a
Brenda Barrett Healey

111 Congress Avenue, Suite
500

Austin, TX 78701

Elizabeth A. Garcia, Chief Clerk of the New Mexico Supreme Court

PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Rachel Nathanson Jacobs f/k/a
Rachel Ann Nathanson

111 Lomas Blvd. N.W.,, Suite
501

Albuquerque, NM 87102

Lorena Sandoval f/k/a
Lorena Olmos

Presbyterian Health Services
P.O. Box 26666
Albuquerque, NM 87125

Ashley Nicole Pirtle f/k/a
Ashley Nicole Wilde

4411 98th Street, Fourth Floor
Lubbock, TX 79424

IN MEMORIAM

As of January 23, 2022:
James W. Catron, Jr.
5720 Elbo View Drive
Manhattan, KS 66502

As of June 15, 2022:
William T. Caniglia
1300 Valle Lane, N.W.
Albuquerque, NM 87107

As of September 5, 2022:
Mary Ann S. Hughes
11320 Malaguena Lane, NE
Albuquerque, NM 87111

As of October 26, 2022:
George Allen Dubois, Jr.
P.O. Box 51357
Albuquerque, NM 87181

As of November 5, 2022:
Richard Kirby Barlow
27 Tennis Ct., N.W.
Albuquerque, NM 87120

As of December 20, 2022:
Samuel A. Francis

2305 Rozinante Dr., N.W.
Albuquerque, NM 87120

As of January 5, 2023:

Hon. Kenneth H. Martinez
12524 Prospect Avenue, N.E.
Albuquerque, NM 87112

As of January 6, 2023:
William Joseph Tryon
4020 Peggy Rd., Ste. M1
Rio Rancho, NM 87124

As of January 8, 2023:
Alfred J. Martin, Jr.

5756 N. Tucson Mountain
Drive

Tucson, AZ 85743

As of January 14, 2023:

V. Arthur Bova, Jr.

5604 Cresta Luna Court, N.E.
Albuquerque, NM 87111

As of January 28, 2023:
Lotario D. Ortega

1104 Castellano Court, S.E.
Albuquerque, NM 87123

As of March 16, 2023:
Thomas P. Sullivan
353 N. Clark Street
Chicago, IL 60654

CLERK'S CERTIFICATE
OF EMERITUS ATTORNEY
CERTIFICATION

Effective February 15, 2023:
Kari Converse

New Mexico

Immigrant Law Center

625 Silver Ave. SW
Albuquerque, NM 87102

CLERK'S CERTIFICATE OF
ADMISSION

On February 28, 2023:
Jade Chapin Askeroth
4101 Meadows Lane #100
Las Vegas, NV 89107
702-333-7777
jade@claggettlaw.com

Jessica Bonds

6005 Delmonico Drive, #250
Colorado Springs, CO 80919
303-233-5516
Jbonds4717@gmail.com

Kelli Caitlin Fuqua
100 Congress Avenue,
Suite 1400

Austin, TX 78701
512-692-2926
kfuqua@littler.com

Jason Rhae Harmon

6028 S. Ridgeline Drive,

Suite 200

Ogden, UT 84403
801-917-8500
j-harmon@lowelawgroup.com

Ashley L. Lambert

415 N. McKinley Ste. 190-C
Little Rock, AR 72205
602-339-0208
ashley@lambertlaw.com

Kendall Christina Mair
5799 HWY 84 West
Brownwood, TX 76801
479-381-8637
kmairesq@gmail.com

Stephen McClain-Lovato
Dirkenweg 11

Griesheim, DE 64347
480-385-9770
Stephlo1126@yahoo.com

Katherine Jean Otterbeck
2138 W 32nd Avenue
Denver, CO 80211
303-626-2333
kotterbeck@wbklaw.com

Jannheli Crystal
Perez Rodriguez

300 S. Water Street
Las Cruces, NM 88001
787-452-3629
jeprlaw@gmail.com

Peter Joel Radakovich
6034 West Courtyard Drive,
Suite 200

Austin, TX 78730
414-915-5280
jradakovich@ghlaw-1lp.com

Kevin C. Timken

170 South Main Street, Suite
1000

Salt Lake City, UT 84101
801-924-4124
kctimken@michaelbest.com
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Clerk’s Certificates

Angela Marie Watkins
201 Lancaster Avenue
Monroe, NC 28112
704-271-9805
Angelamwl@yahoo.com

On April 12, 2023:

Feby Abraham

7425 La Vista Drive, Apt. 125
Dallas, TX 75214
214-475-6313
febyroy@gmail.com

Michelle Natalie Allec Arreola
100 Metroplex Dr., Ste. 101
Edison, NJ 08817
732-507-5153

mallec@lsnj.org

Alexander M. Arensberg
717 17th Street, Ste. 1825
Denver, CO 80202
303-894-6172
Alexander.arensberg@
squirebp.com

Frank Shouse Beal II1
4923 Hillside Road
Columbia, SC 29206
803-917-9622
frankbeal@icloud.com

Steven Gregory Biddle

2425 E. Camelback Rd., Ste. 900
Phoenix, AZ 85016
602-474-3613
sbiddle@littler.com

Colin Wittman Bradley
2600 N. 44th Street, Ste.
B-101

Phoenix, AZ 85008
602-361-2551
colin@cwbradleylaw.com

Maxine Madrid Breedlove
415 S Jefterson St.

San Angelo, TX 76901
325-227-3123
Maxine.breedlove@mitchell-
hamline.edu

Ariel Elizabeth Burr
P.O. Box 4575

Santa Fe, NM 87502
505-216-6292
arieleburr@gmail.com

Thomas Cameron Carroll
15110 Dallas Parkway, Suite
300

Dallas, TX 75248
972-733-3117
tcarroll@jonesdavis.com

Amber Monique Castro
10626 McCombs, Apt. 11
El Paso, TX 79924
915-264-5963
Amberjulyl5@gmail.com

Wendi L. Cleckner

509 W Parkway Blvd.
Tempe, AZ 85281
480-967-2210
wcleckneresq@gmail.com

Belany Contreras

3500 Western Avenue, Ste. 2A
Highland Park, IL 60035
847-737-4042
bcontreras@nslegalaid.org

Taylor Christian Costes
2850 N. Meridian Street
Indianapolis, IN 46208
317-363-3332

Tcostes81 @gmail.com

Bryan D. Cross

370 17th Street, Ste. 4500
Denver, CO 80202
303-244-1879
cross@wtotrial.com

Jeffrey Stewart Davis
600 Travis, Ste. 5600
Houston, TX 77002
713-576-0376
jsdavis@bradley.com

Stephen Clay Dinkel

1817 Stagecoach Trail
Wendell, NC 27591
505-639-1575
stephen@stephendinkel.com

Thomas Faulkner Dougherty
1025 Pruitt Place, Suite 6
Tyler, TX 75703
903-530-6724
tom@dougherty-law.com

Andrea Driggs

2901 N. Central Avenue,
Ste. 2000

Phoenix, AZ 85012
602-351-8328
adriggs@perkinscoie.com

Greg Dronsejko
206 S. Tonto St.
Payson, AZ 85541
651-955-2248
gdronsej@asu.edu

Vladimir Duran

7630 Dietz Elkhorn

Fair Oaks Ranch, TX 78015
847-560-0683
Vduran1988@gmail.com

Jennifer M. Ellis

4428 Lake Breeze Drive
McKinney, TX 75071
972-822-9081
Michelleellis23@gmail.com

Edward Anthony Encinias
940 N. Lincoln Street, Unit
3427

Denver, CO 80203
720-208-9407
edwardencinias@gmail.com

Luke Robert Erickson
7902 E. Via Linda
Scottsdale, AZ 85258
480-335-7303
Zanjero2022@gmail.com

Mary Elizondo Frazier
600 Travis Street, Ste. 5600
Houston, TX 77002
713-576-0371
mfrazier@bradley.com

Brendan Forrest Friedman
5251 DTC Parkway, Ste. 800
Greenwood Village, CO 80111
303-730-3900
brendan@lasaterandmartin.
com

Allysa Gambarella

1708 Ross Place, SE
Albuquerque, NM 87108
973-980-4963
agambo@gmail.com

Cassandra Nichole Garcia
16850 Dallas Parkway
Dallas, TX 85248
214-900-0000
cassandra@juanlaw.com

Austin William Hafenstein
Holmes

6408 S Glencoe Ct.
Centennial, CO 80121
720-530-1401
ahafenst@gmail.com

Christopher Greg Hamburger
P.O. Box 25102

Santa Fe, NM 87504
512-589-4717
Chamburger22@law.du.edu

http://nmsupremecourt.nmcourts.gov

Evan M. Henderson

6307 Waterford Blvd., Ste. 125
Oklahoma City, OK 73118
405-673-2747
evan@strattonlawnm.com

John D. Herrmann

2727 Allen Parkway, Suite
1700

Houston, TX 77019
713-739-7007
Jherrmann@cjmhlaw.com

Kacey Justine Hovden
P.O. Box 16172

Las Cruces, NM 88004
712-540-2301
Kace.hov@gmail.com

Averi Taylor Hull

5801 Edwards Ranch Road,
Suite 100

Fort Worth, TX 76109
480-316-0031
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OPINION
THOMSON, Justice.

{1} According to our Constitution and
our courts, beneficial use of water is “the
basis, the measure and the limit” of a con-
tinued water right. N.M. Const. art. XVI,
§ 3; State ex rel. Reynolds v. S. Springs Co.,
1969-NMSC-023, € 15, 80 N.M. 144, 452
P.2d 478. With that in mind, we answer
whether an owner of a groundwater right
may forfeit part or all of a claimed water

right and whether any use, no matter how
small, preserves the right to the whole. Pe-
titioner Toby Romero argues that his use of
three acre-feet per year of water preserves
the claimed 394.85 acre-feet per year water
right. Synchronizing the legislative rela-
tionship and legal history of groundwater
and surface water forfeiture statutes with
a plain reading of our Constitution sup-
ports only one conclusion: New Mexico’s
groundwater forfeiture statute allows for
partial forfeiture. See NMSA 1978, § 72-
12-8(A) (2002) (groundwater forfeiture);

NMSA 1978, § 72-5-28(A) (2002) (surface
water forfeiture). Accordingly, we con-
clude that substantial evidence supports
the special master’s findings of nonuse
by Petitioner resulting in forfeiture. The
Court of Appeals interpretation of the
groundwater forfeiture statute is affirmed,
albeit for different reasons. See State ex rel.
Off. of State Eng’r v. Romero, 2020-NMCA-
001, 455 P.3d 860.

I. BACKGROUND

{2} The issue on appeal results from an
order in the Lower Rio Grande Adjudica-
tion where the Office of the State Engineer
(OSE) denied Petitioner’s claim of owner-
ship over a water right associated with
“railroad operations” (Railroad Right)
in the now-defunct town of Cutter." The
town of Cutter was established in the late
nineteenth century as a mining commu-
nity. A railroad depot was built around
1880 to facilitate the shipping of ore and
cattle. The railroad depot’s well (Well) was
initially used to supply water to steam
engines that powered the trains and was
also used to water a local commodity,
livestock. Soon after the mines shut down,
the railroad depot shut down, and the need
for the railroad to use the Well to service
the steam locomotives diminished. The
railroad’s Well use eventually ended in
1960. Soon thereafter, the town of Cutter
itself ceased to exist.

{3} In 1994, the railroad conveyed a parcel
ofland to Petitioner that included the Well
and the water rights associated with the
Well.> Four years after the railroad’s con-
veyance, Petitioner filed a declaration of
water right with the OSE claiming 394.85
acre-feet of groundwater per year for both
“railroad and livestock purposes.” His cal-
culation of the Railroad Right was based
on the “maximum amount of railroad
traffic” passing through Cutter during the
“peak” of the railroad’s operation in 1944.
This calculation was grossly different from
a hydrographic survey of the Lower Rio
Grande Basin conducted three years later,
which calculated the Well’s usage as three
acre-feet per year for livestock watering.
{4} While awaiting judgment on the Rail-
road Right, Petitioner was joined in the
Lower Rio Grande stream adjudication
in 2007. After Petitioner was joined in the
stream adjudication but before he received
the OSE decision, he attempted to market

1

Petitioner asked this Court to determine if it was appropriate to remand a second issue to the Court of Appeals: whether the

Railroad Right, as quantified by the special master, was abandoned. However, Petitioner makes no argument and provides no facts in
the briefing to help us answer that question. Accordingly, we do not reach the issue. Bounds v. State ex rel. D’Antonio, 2013-NMSC-

037,94 10 n.1, 306 P.3d 457.

2

The factual record on which the parties rely involves several transfers of title as well as disputes about whether the Railroad Right

was actually included in the land transfer. In addition, the amount of water at issue in the Railroad Right was disputed. However,
these are not the central issues of the appeal, and we omit much of the discussion of these issues.
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the Railroad Right in 2009 to the Spaceport
America Project and submitted an applica-
tion to the OSE for change of water usage.
The OSE did not reply to his application,
and Petitioner eventually withdrew it. In
June 2010, Petitioner received an offer
of judgment from the OSE finding that
Petitioner had no water right.

{5} Petitioner rejected the OSE offer of
judgment, and a hearing was set before
a special master to determine what water
right, if any, Petitioner had. The special
master calculated the Railroad Right
at 107.53 acre-feet per year and found
evidence to support three acre-feet per
year usage of water for livestock purposes
based on the hydrographic survey and
witness testimony. Regarding the use of
the water at issue, the special master made
two findings. First, “water from the Well
was not used between 1960 and June 1,
1965 for any purpose other than to water
livestock” Second, “The fact that the Rail-
road Right was used to water livestock does
not prevent forfeiture of the remainder of
the right” Finding no evidence of water
usage for railroad purposes during these
same periods, the special master relied
on a Utah case to construe New Mexico’s
groundwater forfeiture statute to allow for
partial forfeiture.

{6} Inreaching these findings, the special
master relied in part on Petitioner’s expert
report, which confirmed that the steam lo-
comotive era ended in 1955. Exhibits also
demonstrated that the railroad company in
this case had converted from steam to die-
sel by 1960 and in doing so had closed the
Cutter train depot and removed its crews
from Cutter. The railroad’s “right-of-way
map” depicted the Well as “retired in place”
as of 1959. The State presented historical
records suggesting that “1960 was the last
year of regular main line, standard gauge
steam operations in the United States” In
addition, a witness testified to repairing
the Well in the early sixties, “’60 to 64,
and stated that it had been “two or three
years since it had been run” The witness
remarked that the purpose of the repair
was not to operate a steam locomotive but
so the owner could “water some livestock
that he had out there”

{7} Petitioner objected and filed a mo-
tion to set aside the special master’s report
and order recommending only the right to
water livestock. He argued that although
the water was not used for railroad pur-
poses, it was used for livestock purposes
and therefore that this partial use negated
forfeiture of the larger Railroad Right.
The core of Petitioner’s argument is that
usage of a three acre-feet per year livestock
right preserved a right to seventy percent
of his claimed 394.85 acre-feet per year
Railroad Right. The district court reviewed
the special master’s recommendation

and concluded that “substantial evidence
supports the special master’s finding” of
nonuse. The district court also accepted
the special master’s interpretation of the
groundwater forfeiture statute that allowed
partial forfeiture.

{8} The Court of Appeals affirmed the
district court, finding that the special
master’s reading of the groundwater stat-
ute was consistent with legislative intent,
our Constitution, and our state’s historic
approach to the preservation of water,
in particular the recognition of partial
forfeiture. See Romero, 2020-NMCA-001.
The Court of Appeals found the statute
ambiguous because it “refers to forfeiture
of ‘the water rights’ without specifying
whether such forfeiture may extend to
just a portion of an appropriator’s water
rights” Id. § 21. We acknowledge that the
statute’s varying use of the terms “water;,’
“waters,” “water right,” and “water rights,
creates some ambiguity. See § 72-12-8(A).
However, we conclude that analysis of the
statute to resolve an ambiguity is unneces-
sary. These terms might refer to each water
right by its individual purpose. Or the
terms together might refer to a collection
of the water rights related to an owner’s
water permit. We agree with the Court
of Appeals that an analysis of legislative
intent and history supports a finding that
the groundwater forfeiture statute allows
for partial forfeiture of water rights. See
Romero, 2020-NMCA-001, €94 19-31.
However, there is only one constitution-
ally valid interpretation of these water
forfeiture statutes, and that is through the
constitutionally acknowledged doctrine of
beneficial use.

II. DISCUSSION

A. Standard of Review

{9} The purely legal question, whether
partial forfeiture exists in our Constitution
or by statute, requires de novo review. State
ex. rel. Off. of State Eng’r v. Elephant Butte
Irrigation Dist., 2012-NMCA-090, € 8, 287
P.3d 324 (citing City of Santa Fe v. Travel-
ers Cas. & Sur. Co., 2010-NMSC-010, € 5,
147 N.M. 699, 228 P.3d 483). The OSE has
“the supervision of the apportionment of
water in this state” NMSA 1978, § 72-2-9
(1907), in this case in accordance with the
groundwater and surface water forfeiture
statutes. When, as here, “an agency deci-
sion is based upon the interpretation of
a particular statute, the court will accord
some deference to the agency’s interpre-
tation, especially if the legal question
implicates agency expertise.” Fitzhugh v.
N.M. Dep't of Labor, Emp. Sec. Div., 1996-
NMSC-044, € 22, 122 N.M. 173,922 P.2d
555. However, the court is not bound by
an agency decision and “may always sub-
stitute its interpretation of the law for that
of the agency][] because it is the function of
the courts to interpret the law” Id. (internal

quotation marks and citation omitted).
{10} Finally, although this Court reviews
the application of statutory provisions de
novo, we review the special master’s factual
findings, which the district court accepted,
for substantial evidence. See State ex rel.
Reynolds v. Lewis, 1973-NMSC-035, €9
27-28, 30, 84 N.M. 768, 508 P.2d 577.
B. Beneficial Use in New Mexico
{11} The doctrine requiring beneficial
use of water, which forms the foundation
of this opinion, originates from territorial
legislation. The 1907 water act provides,
“All natural waters flowing in streams and
water courses . . . belong to the public and
are subject to appropriation for beneficial
use. . . . Beneficial use shall be the basis,
the measure and the limit of the right to
the use of water ... 1907 N.M. Laws, ch.
49, §§ 1, 2. Likewise, our territorial court
recognized forfeiture of a water right as an
important component of beneficial use:

[T]he failure to beneficially use

all or any part of the water for

which a right of use has vested,

for the purpose for which it was

appropriated or adjudicated, for

a period of four years, shall cause

the reversion of such unused

water to the public, and it shall

be regarded as unappropriated

public water.
Hagerman Irrigation Co. v. McMurry,
1911-NMSC-021, € 4, 16 N.M. 172, 113
P. 823.
{12} 'Thelanguage of Article XVI, Section
3 of the New Mexico Constitution, “Ben-
eficial use shall be the basis, the measure
and the limit of the right to the use of
water,” derives from the 1907 water act.
That provision captures the purpose of our
water laws, which is “to encourage use and
discourage nonuse or waste.” S. Springs Co.,
1969-NMSC-023, 4 15. Our courts recog-
nize that the concept of water forfeiture is
itself derived from the beneficial use doc-
trine because the “continuance of the title
to a water right is based upon continuing
beneficial use” Elephant Butte Irrigation
Dist., 2012-NMCA-090, ¢ 14 (internal
quotation marks and citation omitted).
The language of both the groundwater
and surface water forfeiture statutes con-
cerning beneficial use and reversion of
the water to the public after continuous
nonuse tracks our Constitution’s purposes
of encouraging water use and discouraging
waste. See id. 49 14-15; see also, e.g., N.M.
Const. Art. XV, § 2 (“The unappropriated
water of every natural stream, perennial or
torrential, within the state of New Mexico,
is. .. subject to appropriation for beneficial
use, in accordance with the laws of the state”
(emphasis added)).
{13} Because beneficial use is a ground-
ing principle in our water law policy, the
Court has rejected other theories of water

Bar Bulletin - May 10, 2023 - Volume 62, No.9 21



http://www.nmcompcomm.us/

Advance Opinions

ownership that are incompatible with the
beneficial use provision of Article XVI,
including theories that ignore the pos-
sibility that users can forfeit their rights.
For example, in State ex rel. Martinez v.
City of Las Vegas, this Court declined to
recognize a pueblo water right where a
successor-in-interest to a colonization
pueblo may “take as much water . . . as
necessary for municipal purposes” and
instead “conclude([d] that . . . rights must
be determined by prior appropriation
based on beneficial use” 2004-NMSC-
009, ¢ 1, 135 N.M. 375, 89 P.3d 47. The
Court reasoned that pueblo rights use a
nonappropriation-based method of al-
locating water rights, which creates water
rights not measured by beneficial use and
contravenes the policies for discouraging
nonuse that came from Article XVI. Id.
Martinez makes clear that forfeiture is an
important component of the beneficial
use doctrine:

Forfeiture ... . is an essential puni-

tive tool by which the policy of

our constitution and statutes is

fostered, and the waters made to

do the greatest good to the great-

est number. Forfeiture prevent[s]

the waste of water—our greatest

natural resource. The pueblo right

subverts these critical policies.
Id. ¢ 37 (alteration in original) (internal
quotation marks and citations omitted).
{14} Thus, forfeiture is an essential en-
forcement mechanism for Article XVI’s
beneficial use provision. Just as the pueblo
rights discussed in Martinez contravened
the purpose of Article XV, the ground-
water forfeiture statute, if interpreted to
disallow partial forfeiture, would subvert
enforcement of the critical polices of pre-
venting waste and using water “to do the
greatest good to the greatest number.” See
Martinez 2004-NMSC-009, € 36 (conclud-
ing that “total loss of use of any amount of
water the pueblo might potentially use in
the future . . . interferes with the necessity
of utilizing water for the maximum ben-
efits”). In addition, there is no distinction
between partial forfeiture and forfeiture.
Whether a water owner has ceased to
use all of the water right or has ceased
to use part of the water right, Article
XVI's admonishment is the same: use is
the measure of the right. Allowing use of
a three acre-feet per year water right to
preserve an unused 394 acre-feet per year
water right would subvert Article XVTIs
requirement that “[b]eneficial use shall
be . ..the measure” of a continuing water
right. Therefore, for Section 72-12-8(A)
to conform to the constitutional require-
ments of Article XVI, we must interpret
the groundwater forfeiture statute to allow
for partial forfeiture. Having established
the grounding principle of beneficial use,

and in particular the role of forfeiture in

advancing the corresponding policy, we

turn to the language of the surface water
and groundwater acts to complete our
analysis.

C. Surface Water and Groundwater
Acts Are Viewed as a Bundle of
Related Rights, and as Such Their
Forfeiture Provisions Must Be
Read Together

{15} The groundwater forfeiture statute

at issue reads,

When for a period of four years
the owner of a water right . . . or
the holder of a permit from the
state engineer to appropriate any
such waters has failed to apply
them to the use for which the
permit was granted or the right
has vested, was appropriated or
has been adjudicated, the water
rights shall be, if the failure to
beneficially use the water persists
one year after notice and declara-
tion of nonuser given by the state
engineer, forfeited and the water
so unused shall revert to the
public and be subject to further
appropriation.

Section 72-12-8(A). A separate statute

governs the forfeiture of surface water and

contains slightly different language:

When the party entitled to the
use of water fails to beneficially
use all or any part of the water
claimed by him . . . for a period
of four years, such unused water
shall, if the failure to beneficially
use the water persists one year
after notice and declaration of
nonuser given by the state engi-
neer, revert to the public and shall
be regarded as unappropriated
public water.

Section 72-5-28(A). The surface water for-

feiture statute explicitly states that failure

to use “all or any part of the water claimed”
will result in forfeiture of the unused part
of the water right. Id. Unlike the surface
water forfeiture statute, the groundwater
forfeiture statute does not explicitly state
that “all or any part” of the water left
unused will result in forfeiture but rather
states, “the water so unused shall revert to
the public” Compare § 72-12-8(A), with

§ 72-5-28(A). The Legislature’s omission

of “all or any part of” language invites

the argument advanced by Petitioner that
the Legislature did not intend to allow for
partial forfeiture of a groundwater right.

The argument is that the differing language

between the groundwater forfeiture statute

and the surface water forfeiture statute in-
dicates a legislative intent to treat the two
types of water differently when it comes
to forfeiture; one theory allows partial
forfeiture (surface water) and one does

not (groundwater). Petitioner believes that
limited use of groundwater for livestock
watering preserved the entire Railroad
Right as the groundwater forfeiture statute
makes no allowance for partial forfeiture.
{16} If Petitioner’s reading of the ground-
water forfeiture statute prevails, the stat-
ute is placed in direct conflict with the
intent and wording of Article XVI. Such
a reading would make the statute uncon-
stitutional. We are obliged to follow the
“well-established principle of statutory
construction that statutes should be con-
strued, if possible, to avoid constitutional
questions,” Lovelace Med. Ctr. v. Mendez,
1991-NMSC-002, ¢ 12,111 N.M. 336, 805
P.2d 603. In addition, “[w]here a statute is
susceptible to two constructions, one sup-
porting it and the other rendering it void, a
court should adopt the construction which
will uphold its constitutionality” Benavides
v. EN.M. Med. Ctr., 2014-NMSC-037,
€ 43, 338 P.3d 1265 (internal quotation
marks and citation omitted). There is a
high bar for unconstitutionality, and a stat-
ute “will not be declared unconstitutional
in a doubtful case,and ... if possible, it will
be so construed as to uphold it” Bounds,
2013-NMSC-037, € 11, (internal quotation
marks and citation omitted).

{17} Further, Petitioner’s argument that
the groundwater and surface water forfei-
ture statutes must be read as completely
distinct contravenes the accepted view
that “the Legislature extended the basic
principles of the 1907 code to groundwater
resources and that the basic scheme, for
the management of both surface water
and groundwater, is still with us today”
G. Emlen Hall, The First 100 Years of the
New Mexico Water Code, 48 Nat. Res. J.
245, 249 (2008) (emphasis added). Prac-
tically speaking, the two types of water
are interconnected through a constant
exchange: surface water seeping into the
ground, and groundwater percolating to
the surface. See Stephen J. Vandas et al,,
Water and the Environment, 26 (American
Geologic Institute 2002). This interaction
is reflected by New Mexicos “long and
strong tradition of the coordination of
ground and surface water rights” Jason
Anthony Robison and Anthony Dan Tar-
lock, Law of Water Rights and Resources $
6:30, at 467 (2020) (explaining that in New
Mexico administrative officials measure
the impact of groundwater pumping on
surface flows). Starting with the 1907
water act and confirmed by the territorial
Supreme Court in Hagerman Irrigation
Co., 1911-NMSC-021, € 4, doctrines of
both prior appropriation and beneficial
use have applied to surface waters. Later,
the Legislature applied these same doc-
trines to groundwater through the 1927
groundwater code, 1929 NMSA, §§ 151-
201 to -205 (1927). See 1927 N.M. Laws,
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ch.181, §§ 1-5. This Court concluded that
the application of beneficial use and prior
appropriation to groundwater was “merely
declaratory of existing law.” Yeo v. Tweedy,
1929-NMSC-033, €9 7-8, 34 N.M. 611,
286 P. 970 (determining the groundwater
code to be unconstitutional for technical
reasons but deciding that the code was
“merely declaratory of existing law”). In
1958 while interpreting the state engineer’s
power to consider prior appropriations,
this Court applied the doctrine of surface
water connectivity. Templeton v. Pecos
Valley Artesian Conservancy Dist., 1958-
NMSC-131, 99 33-34,47,65 N.M. 59, 332
P.2d 465. This doctrine allows for the trac-
ing of an appropriation of surface water to
its source, underground streams. Id. Later,
in 1961, the Court applied an analogous
doctrine to groundwater even though
there was no statutory equivalent within
the groundwater code. See State ex rel.
Reynolds v. Mendenhall, 1961-NMSC-083,
919,68 N.M. 467, 362 P.2d 998. The Men-
denhall Court confirmed the connectivity
of groundwater and surface water recog-
nized in Yeo, stating that “ground water in
its use, appropriation and administration
is affected with all the incidents of surface
waters, except for differences necessarily
resulting from the fact that it is found
below the surface” 1961-NMSC-083, ¢ 19.
{18} Although the language of the
groundwater forfeiture statute does not
track the language of the surface water for-
feiture statute, “its history and background
reveal a legislative intent to provide for
partial forfeiture” Romero, 2020-NMCA-
001, € 27. Petitioner’s argument is directly
contrary to our established view that “[t]
here does not exist one body of substan-
tive law relating to appropriation of stream
water and another body of law relating to
appropriation of underground water.” City
of Albuquerque v. Reynolds, 1962-NMSC-
173, 9 28, 71 N.M. 428, 379 P.2d 73. Two
water codes, one governing surface water
and the other groundwater, do not “imply
a legislative intention that subsequent
statutes dealing with underground waters
are to be . . . treated entirely separate and
apart as though dealing with two entirely
different subjects” Id.

{19} It is clear that, through the course
of interpretation of various groundwater
statutes, this Court has looked to the
Legislature’s policies for managing surface
water for guidance. The legal and legisla-
tive relationship between groundwater and
surface water, in addition to the constitu-
tional requirement that water rights be
measured by beneficial use, supports the
Court of Appeals interpretation that the
groundwater forfeiture statute allows par-
tial forfeiture. Additionally, although the
difference between the two statutes could

evidence that the Legislature intended the
groundwater and surface water codes to
accomplish different purposes, Petitioner
does not assert any cognizable purpose or
present any evidence that the Legislature
intended that groundwater and surface
water be treated differently for purposes
of forfeiture.
{20} Having established that partial for-
feiture of groundwater rights is allowable,
we now address Petitioner’s alternative
argument that forfeiture should not apply
in this case because it is only meant to
serve as a penalty for deliberate waste or
unauthorized water use. Finally, we exam-
ine the special master’s finding of nonuse
and forfeiture.

D. Forfeiture Is Allowed for Nonuse,
Not Just for Unauthorized Use or
Deliberate Waste

{21} “[T]he continuance of the title to

a water right is based upon continuing

beneficial use, and where the right is not

exercised for a certain period of time (four
years), the statute declares that the right to
the unused portion is forfeited” S. Springs

Co., 1969-NMSC-023, 4 9. There is no ba-

sis for Petitioner’s argument that forfeiture

is a penalty reserved for unauthorized use
of water or deliberate waste. To the con-
trary, nonuse is one of the actions penal-
ized by the forfeiture statute. For example
in S. Springs Co., the owners of the water
right failed to obtain use of their claimed
water for at least thirty years. Id. ¢ 8. This

Court clarified that “forfeiture as applied

to water rights . . . is the penalty fixed by

statute for the failure to do . . . certain acts

tending toward the consummation of a

right within a specified time[] or . . . the

failure to use the same for the period speci-
fied by the statute” Id. 9 (internal quota-
tion marks and citation omitted). It is clear
from S. Springs Co. and other related cases
that forfeiture is not only a punishment for
bad acts like waste or unauthorized use of
water but also a penalty for the failure of a
water owner to put the water to beneficial
use. See id.; see also Elephant Butte Irriga-
tion Dist.,2012-NMCA-090, €9 16-17 (ap-
plying the forfeiture statute to more than
four consecutive years of nonuse); State ex
rel. Reynolds v. Fanning, 1961-NMSC-058,
€9 6, 15, 68 N.M. 313, 361 P.2d 721 (ap-
plying the forfeiture statute to irrigation
for more than four consecutive years from
an unapproved well); State ex rel. Erickson

v. McLean, 1957-NMSC-012, €9 23-26,

62 N.M. 264, 308 P.2d 983 (applying the

forfeiture statute to more than four years

of nonbeneficial usage[dor “continuous

nonuse[] through waste”). Forfeiture as a

penalty for nonuse is not a new concept

or a new way of applying the forfeiture
statute. Even in the early forfeiture cases,
it is plainly stated, “Nonuse involves for-

feiture. A great natural public resource is
thus both utilized and conserved.” Yeo,
1929-NMSC-033, € 20. Therefore, we hold
that if the special master properly found
nonuse, the forfeiture statute applies to
Petitioner’s water right.
E. The Special Master’s Findings Are
Supported by Substantial Evidence
{22} Inthis case, the special master found
that the Well had not been “used between
1960 and June 1, 1965 for any purpose
other than to water livestock” The find-
ing of more than four years of nonuse
was supported by substantial evidence,
including railroad logs, witness testimony,
and historical evidence regarding the de-
cline of the town of Cutter. The evidence
described earlier in this opinion included
exhibits demonstrating that the railroad
had converted from steam to diesel by
1960. Historical records revealed that 1960
was the last year of steam operations in
the United States. The railroad’s “right-of-
way” map depicted the Well as “retired in
place” as of 1959. While a witness testified
to repairing the Well in the early sixties,
“60 to ‘64,” the same witness testified
that it had been “two or three years since
it had been run” and that the purpose of
the repair was so the owner could “water
some livestock that he had out there”
The records and accounts taken together
show that substantial evidence supported
a finding of nonuse. Nonuse, as we have
said previously, led to forfeiture.
III. CONCLUSION
{23} The special master correctly con-
strued the meaning of Section 72-12-8(A)
to allow for partial forfeiture. The Court
of Appeals was correct in finding that the
statute was ambiguous and that the histori-
cal relationship between the surface and
groundwater forfeiture statutes supported
a harmonious reading of the statutes.
However, we stress that the beneficial use
doctrine, enshrined in Article XVI, Sec-
tion 3 of the New Mexico Constitution,
mandates that continuous beneficial use
be “the basis, the measure and the limit of
the right to the use of water” and that water
not subject to beneficial use reverts to the
public and is subject to appropriation by
the state. As such, beneficial use requires
that Section 72-12-8(A) allow for any
portion of unused water to return to the
public and be subject to appropriation by
the state. Therefore, we affirm.
{24} IT IS SO ORDERED.
DAVID K. THOMSON, Justice
WE CONCUR:
C. SHANNON BACON, Chief Justice
BRIANA H. ZAMORA, Justice
FRANCIS J. MATHEW, Judge
Sitting by designation
ERIN B. O’CONNELL, Judge
Sitting by designation
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OPINION
HANISEE, Chief Judge.

{1} This appeal concerns the State’s effort
to collect unpaid gross receipts taxes from
High Desert Recovery, LLC (High Desert).
High Desert appeals from an Administra-
tive Hearing Officer’s (AHO) decision and
order (the Order) determining it to be a
successor in business, as well as a mere
continuation, of West Rock Incorporated
(WRI) and concluding that High Desert
is liable for $127,764.92 in back taxes as-
sessed to WRI. We affirm.
BACKGROUND

{2} WRI was formed in 1995 as a three-
member LLC. Although not a shareholder
himself, Daniel Brown acted as a board
member, the president, and the manager
of WRI’s daily operations. Brown addition-
ally owned and leased a facility to WRI
located at an address on Franciscan Street
NE in Albuquerque, New Mexico, at which
WRI conducted its automobile reposses-
sion business.

{3} In 2008, the Taxation and Revenue
Department (the Department) assessed
WRI for unpaid gross receipts taxes and
interest for approximately $270,000. WRI
protested the assessment, and an order
denying the protest was filed in April
2013. On May 31, 2013, Brown formed
High Desert as a single-member LLC,
providing his personal P.O. Box address as
High Desert’s mailing address and listing
an address on Cherry Hills Road in Albu-
querque, New Mexico as its “place of busi-
ness.” On October 16 and 17, 2013, High
Desert purchased two new tow trucks and
provided WRT’s Franciscan Street NE ad-
dress in its title application. On October
25,2013, High Desert applied for a warrant
application that would allow it to perform
repossessions using the Cherry Hills Road
address. The application listed ownership
of a single tow truck and identified two
employees—Brown and a driver who was
still employed by WRI.

{4} Upon approval of its application, High
Desert purchased an additional tow truck
from WRI for $700, the fair market value
of which was later determined by the De-

partment of Motor Vehicles (MVD) to be
$14,720, for purposes of calculating excise
tax from the transfer. In this transaction, as
well as the related title application and reg-
istration, High Desert provided the Cherry
Hills Road address. High Desert also used
WRTI’s liability insurance policy number
to register its newly acquired tow trucks.
In March 2014, Brown terminated WRI’s
lease on the Franciscan Street NE address
and WRI passed a resolution to dissolve.
Later that same year, High Desert filed a
change of address with the transportation
division, indicating that it would begin
operating from the Franciscan Street NE
address. As was the case with WRI, Brown
also leased the Franciscan Street NE prop-
erty to High Desert.

{5} On November 28, 2016, the Depart-
ment assessed High Desert, as a successor
in business to and a mere continuation of
WRI, for a total of $271,359.77, of which
$143,594.85 was interest. The Department
ultimately abated the interest portion.
High Desert protested the assessment,
which the AHO denied in full. This ap-
peal followed.

DISCUSSION

{6} On appeal, High Desert asserts that
(1) the AHO erred in determining that
High Desert is a successor in business to
WRI; (2) the AHO erred in determining
that High Desert is a mere continuation
of WRI; and (3) High Desert is entitled
to recover attorney fees because the De-
partment’s position contradicts binding
precedent.

Standard of Review

{7} Since the issue presented is one of
statutory interpretation regarding the
meaning of NMSA 1978, Section 7-1-61
(2017), we review the Order de novo. See
AW Rests., Inc. v. Tax'n & Revenue Dep't,
2018-NMCA-069, 6,429 P.3d 976 (“The
meaning of language used in a statute is a
question of law that we review de novo”
(internal quotation marks and citation
omitted)). While we are not bound by
the AHO’s interpretation of the statute,
this Court will set aside the Order only
if it is: “(1) arbitrary, capricious or an
abuse of discretion; (2) not supported
by substantial evidence in the record; or
(3) otherwise not in accordance with the
law” NMSA 1978, § 7-1-25(C) (2015); see
Stockton v. N.M. Tax’n & Revenue Dep't,
2007-NMCA-071, € 8, 141 N.M. 860, 161
P.3d 905 (same) (internal quotation marks
and citation omitted).

{8} “Our primary goal [in interpreting a
statute] is to give effect to the intent of the
Legislature” Sacred Garden, Inc. v. N.M.
Tax’n & Revenue Dep’t, 2021-NMCA-
038, 9 5,495 P.3d 576 (alteration, internal
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quotation marks, and citation omitted),
cert. granted, 2021-NMCERT-___ (No.
S-1-SC-38164, Mar. 29, 2021). “We dis-
cern legislative intent by first looking at
the plain meaning of the language of the
statute, [and] reading the provisions to-
gether to produce a harmonious whole”
Id. (omission, internal quotation marks,
and citation omitted).
{9} “There is a presumption that all
persons engaging in business in New
Mexico are subject to gross receipts tax”
TPL, Inc. v. N.M. Tax’n & Revenue Dep't,
2003-NMSC-007, € 9, 133 N.M. 447, 64
P.3d 474; see NMSA 1978, § 7-9-5(A)
(2019) (“To prevent evasion of the gross
receipts tax and to aid in its administra-
tion, it is presumed that all receipts of a
person engaging in business are subject
to the gross receipts tax.”). The Depart-
ment’s assessment of taxes or demand
for payment “is presumed to be correct”
NMSA 1978, § 7-1-17(C) (2007). Because
the Department has the authority to enact
regulations that interpret statutes, those
regulations similarly carry a presumption
that they are a “proper implementation of
the provisions of the laws[.]” NMSA 1978,
§ 9-11-6.2(G) (2015); see Chevron US.A.,
Inc. v. State ex rel. Tax'n & Revenue Dep't,
2006-NMCA-050, ¢ 16, 139 N.M. 498,
134 P.3d 785 (“Agency regulations that
interpret statutes and are promulgated
under statutory authority are presumed
proper[.]”). Nevertheless, “[a] tax statute
must also be given a fair, unbiased, and
reasonable construction, without favor or
prejudice to either the taxpayer or the [s]
tate, to the end that the legislative intent
is effectuated and the public interests to
be subserved thereby are furthered” Wing
Pawn Shop v. N.M. Tax'n & Revenue Dep't,
1991-NMCA-024, ¢ 16,111 N.M. 735, 809
P.2d 649 (internal quotation marks and
citation omitted).
I. Successor in Business
{10} High Desert first argues that the
AHO misapplied 3.1.10.16(A) NMAC,
which provides the factors used to deter-
mine whether a given entity is a successor
in business, wrongly concluding that High
Desert is a successor in business to WRL
The Department answers that the AHO
properly determined that High Desert
“became a successor in business as a mat-
ter of law” when it “took [WRI’s] office
equipment, liability insurance policy and
tow truck to provide the same services
using the same equipment with the same
employees to the same customers at the
same business location[.]”
A. The Successor in Business
Framework
{11} New Mexico’s successor in busi-
ness framework is established by statute,
as well as by regulations promulgated by
the Department. See § 7-1-61; 3.1.10.16

NMAC. Section 7-1-61(C) requires a
person acquiring a business to set aside
from the purchase price, or other sources,
sufficient funds to cover any remaining
tax liability from the previous owner. By
its terms, the statute places this duty on
a “successor” who acquires the business
from the entity liable for the taxes. Section
7-1-61(C) provides:

If any person liable for any

amount of tax from operating a

business transfers that business

to a successor, the successor shall

place in a trust account sufficient

money from the purchase price

or other source to cover such

amount of tax until the secretary

or secretary’s delegate issues a

certificate stating that no amount

is due, or the successor shall pay

over the amount due to the de-

partment upon proper demand

for, or assessment of, that amount

due by the secretary.
{12} The Department considers eight
factors to determine whether a business
is a successor:

(1) Has a sale and purchase
of a major part of the materials,
supplies, equipment, merchan-
dise or other inventory of a busi-
ness enterprise occurred between
a transferor and a transferee in
a single or limited number of
transactions?

(2) Was a transfer not in the
ordinary course of the transferor’s
business?

(3) Was a substantial part of
both equipment and inventories
transferred?

(4) Wasasubstantial portion
of the business enterprise that
had been conducted by the trans-
feror continued by the transferee?

(5) By express or implied
agreement did the transferor’s
goodwill follow the transfer of
the business properties?

(6) Were uncompleted sales,
service or lease contracts of the
transferor honored by the trans-
feree?

(7)  Wasunpaid indebtedness
to suppliers, utility companies,
service contractors, landlords or
employees of the transferor paid
by the transferee?

(8) Was there an agreement
precluding the transferor from
engaging in a competing business
to that which was transferred?

3.1.10.16(A) NMAC. No single factor is
determinative; however, the presence of
one of these factors permits the Depart-
ment to presume that the business is a
successor. See 3.1.10.16(B) NMAC (“If one

or more of the indicia mentioned above are
present, the [Department] may presume
that ownership of a business enterprise has
transferred to a successor in business.”).
{13} In addition to these factors, the
regulations provide a definition of succes-
sor. “ ‘[SJuccessor’ means any transferee
of a business or property of a business”
and “may include a business that is a mere
continuation of the predecessor . . . and
any business that assumes the liabilities of
the predecessor” 3.1.10.16(F)(2) NMAC.
“Implicit in the regulation’s definition of
successor is the notion that the future in-
tent of a transferee of a business, once it has
received the business, is an important as-
pect of determining whether it is a succes-
sor” Hi-Country Buick GMC, Inc. v. N.M.
Tax’n & Revenue Dep’t,2016-NMCA-027,
¢ 17, 367 P.3d 862. “The distinguishing
feature is . . . whether the entity acquiring
the business intends to retain and operate
the business.” Id. As Judge Sutin noted in
Sterling Title Company of Taos v. Commis-
sioner of Revenue, “the primary purpose
of the [successor in business framework
is] to make tangible and intangible prop-
erty security for payment of the tax. The
[L]egislature intended this to protect . .
. the public against successors who did
not withhold an amount sufficient to pay
the tax owned by delinquent taxpayers.”
1973-NMCA-086, ¢ 23, 85 N.M. 279, 511
P2d 765 (Sutin, J., specially concurring).
B. High Desert Is a Successor in
Business
{14} High Desert argues that the first
three factors of 3.1.10.16(B) NMAC are
“intended to capture the sale of a business
via an asset sale” and “require transfer of
a ‘major’ or ‘substantial’ portion of the
transferor’s assets” The AHO reasoned
that because WRI “abandoned its property
... and [High Desert] took possession of
it[,]” there was “clearly a transfer of tan-
gible property[.]” High Desert contends
that merely storing the assets at its facility
does not equal possession, and “taking
possession of a defunct corporation’s as-
sets does not constitute legal transfer of
those assets”
{15} As an initial general matter, the
word “transfer” has been deemed to in-
clude transfers of assets without a formal
sale. See, e.g., 3.1.10.16.(F)(3) NMAC
(defining “transfer” as “every mode, direct
or indirect, absolute or conditional, vol-
untary or involuntary, of disposing of or
parting with the property of a business”);
Sterling Title Co., 1973-NMCA-086, ¢
25 (explaining that the term “ ‘business
changes hands’ . . . is broad enough to
include the personalty as security even
though a taxpayer quits business, sells out,
exchanges, or otherwise disposes of his
business or his stock of goods”); see Black’s
Law Dictionary (11th ed. 2019) (defining a
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“transfer” as “embrac[ing] every method .
.. of disposing of or parting with property
or with an interest in property”).

{16} {16} Nonetheless, regarding the first
factor, although we determine that “a ma-
jor part of the materials, supplies, equip-
ment, merchandise or other inventory,”
3.1.10.16(A)(1) NMAC, was transferred
from WRI to High Desert, because this
factor specifically contemplates whether
a “sale and purchase” of such assets oc-
curred, and as the Department concedes
“admittedly there was no sale,” this factor
does not weigh in favor of the Department.
{17} Turning to the second factor—wheth-
er the transfer was not in the ordinary
course of the transferor’s business—WRI
was a repossession business and was not in
the business of selling tow trucks or storing
equipment. This factor therefore weighs in
favor of the Department.

{18} The third factor—whether a substan-
tial part of the equipment and inventories
were transferred—we conclude also weighs
in favor of the Department. Although
WRTI’s dissolution plan required that as-
sets of value be liquidated and assets of no
value be abandoned or donated, all of WRT’s
equipment and inventory continued to be
held at the Franciscan Street NE address,
the property owned by Brown, which he
leased first to WRI and then to High Desert.
High Desert asserts that even if it “took
possession of WRI’s remaining property,
that does not constitute transfer of such
property” to High Desert. We disagree.
Although there was no formal transfer of
assets, High Desert demonstrated its pos-
session of WRI’s assets by continuing to
store them at the Franciscan Street NE ad-
dress and continuing to utilize them for ac-
tions related to High Desert’s repossession
business. For instance, High Desert used
WRI’s facsimile machine to submit title
application materials and relied on WRT’s li-
ability insurance policy to register its newly
acquired tow trucks. High Desert contends
that it had possession of such equipment for
the purpose of giving it to the Department;
however, High Desert provides no statutory
authority and no agreement between itself
and the Department indicating that the
Department agreed to accept such assets.
See Chan v. Montoya, 2011-NMCA-072, €
9, 150 N.M. 44, 256 P.3d 987 (“The mere
assertions and arguments of counsel are
not evidence” (internal quotation marks
and citation omitted)).!

{19} Similarly, the fourth factor—wheth-
er a substantial portion of the business
conducted by WRI continued to be con-
ducted by High Desert—also weighs in
favor of the Department. WRI and High
Desert are repossession businesses who
operated at the same location on Francis-
can Street NE, and High Desert continued
to perform repossessions for many of
WRTs clients. Which leads to the fifth fac-
tor—whether by express or implied agree-
ment WRI’s goodwill followed the transfer.
Indeed, it did. Not only did High Desert
continue to do business for WRT’s clients,
but it retained each of WRI’s employees.
Even, Brown—an officer and manager of
both LLCs—testified that WRI and High
Desert’s reputations were “inextricable
tied” to his own personal reputation.
{20} {20} Because three factors under
3.1.10.16(A) NMAC weigh in favor of
High Desert being categorized as a suc-
cessor in business, and if a single factor
is present, the Department may presume
such categorization, we affirm the AHO’s
conclusion that High Desert failed to
overcome this presumption.
II. High Desert Is a Mere Continuation
{21} The parties next dispute whether
High Desert is a mere continuation of
WRI.> NMSA 1978, Section 7-1-63(C)
(1997) provides:
A successor may discharge an
assessment made pursuant to
this section by paying to the
department the full value of the
transferred tangible and intan-
gible property. The successor shall
remain liable for the amount as-
sessed, however, until the amount
is paid if:
(1) the business has been
transferred to evade or defeat any
tax;
(2) the transfer of the busi-
ness amounts to a de facto
merger, consolidation, or mere
continuation of the transferor’s
business; or
(3) the successor has as-
sumed liability.
(Emphasis added.)
{22} Under 3.1.10.16(F)(1) NMAC,
‘mere continuation’ is determined by the
‘substantial continuity test . . . addressing
whether the successor maintains the same
business with the same employees doing
the same jobs under the same supervisors,

work conditions and production process
and produces the same product for the
same customers.” Under the substantial
continuity test set forth by 3.1.10.16(F)(1)
NMAC, High Desert plainly constitutes a
mere continuation of WRI. High Desert
continues to conduct a repossession busi-
ness at the same address, serving most of
the same customers, and utilizing the same
employees. See § 9-11-6.2(G) (explain-
ing that the Department’s administrative
regulations are presumed to be proper).
{23} In addition to the substantial con-
tinuity test provided by 3.1.10.16 NMAC,
our Supreme Court has supplemented the
substantial continuity test with additional
factors, explaining that, “[g]enerally, a
continuation of the transferor corporation
occurs where there is (1) a continuity of
directors, officers, and shareholders; (2)
continued existence of only one corpora-
tion after the sale of the assets; and (3)
inadequate consideration for the sale of
the assets” Garcia v. Coe Mfg. Co., 1997-
NMSC-013, ¢ 13, 123 N.M. 34, 933 P2d
243 (citing McCarthy v. Litton Indus., Inc.,
570 N.E. 2d 1008, 1012) (explaining that
“the imposition of liability on the [suc-
cessor] is justified on the theory that, in
substance if not in form, the purchasing
corporation is the same company as the
selling corporation”)).

{24} Applying the three factors provided
by Garcia alongside the statutory criteria,
we remain persuaded that High Desert is
a mere continuation of WRI. To reiterate,
Brown was an officer—the president—as
well as a director and the manager of
WRTI’s daily operations, and continued to
serve in these capacities at High Desert.
High Desert asserts that it and WRI had
“completely different owners” and “none of
WRI's owners had any involvement with
[High Desert]” Although WRI had three
shareholders and High Desert was a single
member LLC, Brown owned and managed
the property where business was con-
ducted and served as a member of WRI’s
board of directors.> Additionally, Brown’s
managerial responsibilities at High Desert
are “essentially identical” to those at WRI
and include overseeing employees, cus-
tomer service, payroll and taxes.

{25} Turning to the second Garcia factor,
there remains only one corporation after
the transfer of assets—High Desert. Indeed,
the LLCs operated concurrently from the
Franciscan Street NE address from May to

! Because neither High Desert nor the Department contends that the AHO’s determination that 3.1.10.16(A) NMAC factors six
through eight weigh against finding that High Desert is a successor in business are erroneous, these findings are binding on appeal.
See Lopez v. N.M. Dep't of Tax’n & Revenue, 1997-NMCA-115, ¢ 13, 124 N.M. 270, 949 P.2d 284 (explaining that uncontested ad-
ministrative hearing officer findings are binding on appeal).

2

The parties also dispute whether WRI transferred its assets to High Desert “for the purpose of evading or defeating tax” however,

given our conclusion that High Desert is a mere continuation of WRI, we need not resolve this issue. See Crutchfield v. N.M. Dep’t
of Tax’n & Revenue, 2005-NMCA-022, § 36, 137 N.M. 26, 106 P.3d 1273 (“A reviewing court generally does not decide academic or

moot questions
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September 2014. Considering the final fac-
tor of Garcia, inadequate consideration for
the sale of the assets, we remain persuaded
that High Desert is a mere continuation of
WRI. Because of WRT’s dissolution, there
was no “sale of assets” as envisioned under
Garcia. Nonetheless, the record demon-
strates that in assuming the operation of
the repossession business conducted by
WRI, High Desert assumed possession
of the equipment and materials used by
WRI. Inadequate consideration is most
notably demonstrated in High Desert’s
purchase of WRT’s tow truck, which was
determined by the MVD to have a value
of $14,720, for a mere $700. For these
reasons, we determine that H'igh Desert
is a mere continuation of WRI.

III. Attorney Fees

{26} High Desert contends that it is en-
titled to an attorney fee award because it is
the “prevailing party” regarding its liability
for interest. The Department initially as-
sessed High Desert for $271,359.77, of
which $143,594.85 constituted interest
and penalties. In its protest, High Desert
argued that the interest portion of this as-
sessment should be abated based on our
holding in Hi-Country Buick GMC, 2016-
NMCA-027, ¢ 22 (holding that successor
in business could not be held liable for
interest and penalties assessed against the
predecessor). However, the Department
abated the interest prior to a hearing on
the protest, and ultimately assessed High
Desert for $127,764.92.

{27} NMSA 1978, Section 7-1-29.1(A)
(2019) provides that a “taxpayer shall
be awarded a judgment or a settlement
for reasonable administrative costs and
reasonable litigation costs and attorney
fees incurred” in connection with an ad-
ministrative or court proceeding “if the
taxpayer is the prevailing party” Section
7-1-29.1(C)(1)(a) explains that a taxpayer

is the prevailing party if the taxpayer has
“substantially prevailed with respect to the
amount in controversy”; or under Section
7-1-29.1(C)(2) is not the prevailing party if
“the [AHO] finds that the position of the
[D]epartment in the proceeding was based
upon a reasonable application of the law
of the facts to the case” The determination
of whether the taxpayer is the prevailing
party is made either: (1) “by agreement of
the parties”; (2) or “in the case where the
final determination with respect to the tax,
interest or penalty is made in an adminis-
trative proceeding, by the hearing officer”;
or (3) “in the case of a court proceeding,
by the court” Section 7-1-29.1(4).

{28} In Hi-Country Buick GMC, this
Court considered whether a successor
purchaser of a business tax liability in-
cluded penalties and interests accrued by
the predecessor seller. 2016-NMCA-027,
€ 19. We explained that the definition of
tax, as provided by Section 7-1-61(A),
“specifically deals with the narrow
circumstances involving successor-in-
business tax liability” and limits the
successor’s liability to “the amount of
tax imposed by the provisions of the
Withholding Tax Act and the Gross
Receipts Tax Act” High-Country Buick
GMC, 2016-NMCA-027, € 20 (internal
quotation marks and citation omitted).
Because Section 7-1-61(A) defined “tax”
more narrowly than other sections of
the tax code, we held that the succes-
sor in business was not liable for inter-
est and penalties assessed against the
predecessor. High-Country Buick GMC,
2016-NMCA-027, € 22. Our decision
was guided by policy considerations, and,
importantly, we noted that “because pen-
alties and interest are effectively punitive,
it is reasonable to limit those liabilities to
be paid by the previous business owner
who incurred them rather than impose

this punishment upon the successor who
bore no responsibility for the unpaid
taxes.” Id.

{29} Although Hi-Country Buick GMC
clarified that a purchaser successor in busi-
ness should not be liable for the penalties
and interest of its predecessor, the Depart-
ment’s initial interpretation of Hi-Country
Buick GMC was reasonable. See Section
7-1-29.1(C)(1)(a), (2). While Hi-Country
Buick GMC expressly considered the tax
liability of successor in business who pur-
chased a car dealership, including all of its
assets, as we explained above, there was no
such sale and purchase of the predecessor
business in the case at hand. Moreover,
the policy considerations that guided our
decision in Hi-Country Buick GMC are
inapplicable to the case at hand. Although
we determined that the purchaser of the
predecessor business was a successor in
business, our decision in Hi-Country Buick
GMC did not consider whether the succes-
sor in business was a “mere continuation”
Whereas here, because High Desert is a
mere continuation of WRI, High Desert
bore some responsibility for the unpaid
taxes of its predecessor. For these reasons,
we determine that the Department’s ap-
plication of Hi-Country Buick GMC to the
facts at hand, while albeit incorrect, was
not unreasonable. Therefore, High Desert
is not the prevailing party, and we deny its
request for an award of attorney fees.
CONCLUSION

{30} Because we determine that High
Desert is a successor in business, as well as
a mere continuation, and is not entitled to
attorney fees and costs, we affirm.

{31} ITIS SO ORDERED.

J. MILES HANISEE, Chief Judge

WE CONCUR:

JANE B. YOHALEM, Judge

GERALD E. BACA, Judge

3

While we note that the shareholders of WRI and High Desert are not identical, Brown’s role as an officer and director of both

corporations combined with our analysis of the second and third Garcia factors, leads us to conclude that the supplemental factors
provided by Garcia support a determination that High Desert is a mere continuation of WRI. To determine that High Desert is not
a continuation of WRI because Brown was not a shareholder of WRI would run afoul of the purpose of the successor in business
framework. 4See Sterling Title Co., 1973-NMCA-086, ¢ 23; see also Baker v. Hedstrom, 2013-NMSC-043, ¢ 11, 309 P.3d 1047
(“When construing statutes, our guiding principle is to determine and give effect to legislative intent.” (internal quotation marks and

citation omitted)).

Because we determine that High Desert is a “mere continuation,” we decline to address its argument that its liability is limited to
the value of the assets transferred to it from WRI.
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Department to earn deductions from his
OPINION or her sentence for good behavior and for
participating in programs designed for
ATTREP, Iudge' rehabilitation (i.e., good time credit). See §

{1} Defendant Julianna P. Montano pled
guilty to second degree homicide by ve-
hicle, contrary to NMSA 1978, Section
66-8-101(C) (2016), for driving drunk and
causing an accident resulting in the death of
another human being. As part of its sentenc-
ing decision, the district court concluded
that Defendant’s conviction for second
degree homicide by vehicle was a serious
violent offense under the Earned Meritori-
ous Deductions Act (EMDA), NMSA 1978,
§ 33-2-34 (2015). Defendant appeals this
determination. Because second degree homi-
cide by vehicle is not an enumerated “serious
violent offense” under the EMDA and there
is no basis to depart from the plain language
of the EMDA, we hold that it is a nonviolent
offense. We therefore reverse the district
court’s determination that Defendant’s crime
is a serious violent offense. We affirm as to
Defendant’s other claims of error on appeal.
BACKGROUND

I. Statutory Background

{2} The EMDA allows a prisoner confined
in a facility designated by the Corrections

33-2-34(B), (D) (describing circumstances
that permit a prisoner to earn meritorious
deductions); § 33-2-34(F) (describing
circumstances that render a prisoner in-
eligible to earn meritorious deductions).
As relevant to this case, the amount of
deductions a prisoner may earn depends
on whether the crime for which the pris-
oner is serving his or her sentence is a
“serious violent offense” or a “nonviolent
offense”” A prisoner serving a sentence for
a serious violent offense may only receive
up to four days per month of deductions,
§33-2-34(A)(1), whereas a prisoner serv-
ing a sentence for a nonviolent offense
may receive up to thirty days per month
of deductions, § 33-2-34(A)(2).

{3} Seventeen crimes, enumerated in
fourteen statutory provisions, are, by
definition, serious violent offenses. Section
33-2-34(L)(4)(a)-(n). We refer to these
crimes as “per se serious violent offenses”
Another twenty crimes, enumerated in
fifteen statutory provisions, are serious
violent offenses if the district court finds
that “the nature of the offense and the

resulting harm” of the crime under a
given set of facts warrant the designation.
Section 33-2-34(L)(4)(0); see also State v.
Solano, 2009-NMCA-098, ¢ 10, 146 N.M.
831, 215 P.3d 769 (explaining that a dis-
trict court must find “that the crime was
committed in a physically violent manner
either with an intent to do serious harm or
with recklessness in the face of knowledge
that one’s acts are reasonably likely to result
in serious harm” (internal quotation marks
and citation omitted)). We refer to these
crimes as “discretionary serious violent
offenses” All remaining crimes, i.e., those
not designated serious violent offenses, are,
by definition, nonviolent offenses. Section
33-2-34(L)(3).

{4} New Mexico defines the crime of
“homicide by vehicle” as “the killing of a
human being in the unlawful operation
of a motor vehicle” Section 66-8-101(A).
Prior to 2016, a person committing
homicide by vehicle—whether while un-
der the influence of intoxicating liquor
or any drug (DWI) or while violating
NMSA 1978, Section 66-8-113 (1987)
(reckless driving)—was guilty of a third
degree felony and subject to a basic sen-
tence of six years’ imprisonment. Section
66-8-101(C) (2004); NMSA 1978, § 31-
18-15(A)(8) (2019)? (providing a basic
sentence of six years’ imprisonment for
a defendant convicted of a “third degree
felony resulting in the death of a human
being”). Under the EMDA, the crime
of “third degree homicide by vehicle,”
as provided in Section 66-8-101, is a
discretionary serious violent offense.
Section 33-2-34(L)(4)(0)(14).

{5} The Legislature amended Section
66-8-101 in 2016. The amendment el-
evated the crime of homicide by vehicle
(DWI) to a second degree felony. Section
66-8-101(C). A person committing that
offense is subject to a basic sentence of
fifteen years’ imprisonment. Section 31-
18-15(A)(4). The amendment did not
change homicide by vehicle while driving
recklessly—a person committing this of-
fense is still guilty of a third degree felony,
subject to a basic sentence of six years’
imprisonment. Section 66-8-101(D); §
31-18-15(A)(8). As for the EMDA, the
Legislature has not amended it since
2015. As a result, the crime of “second
degree homicide by vehicle,” which did
not exist prior to 2016, is not enumerated
as either a per se or discretionary serious
violent offense.” See § 33-2-34(L)(4).

1

Offenders serving a sentence of life imprisonment or life imprisonment without the possibility of release or parole are an excep-

tion since they are ineligible to receive earned meritorious deductions. Section 33-2-34(G).

2

Although Section 31-18-15 was amended in 2007 and 2016, these amendments did not substantively alter the provisions we cite

in this opinion. We, therefore, cite the most recent version of Section 31-18-15 throughout this opinion for convenience.
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II. Factual and Procedural Background
{6} A grand juryindicted Defendant with
several crimes in connection with her driv-
ing drunk on Interstate 40 in late 2017 and
causing an accident resulting in the death
of Patricia Urban. Defendant and the State
ultimately reached an agreement in which
Defendant pled guilty to one count of
second degree homicide by vehicle in ex-
change for the dismissal of the remaining
charges. The parties agreed that the district
court would sentence Defendant to a term
of imprisonment of between four and sev-
en years, but made no other agreement as
to sentencing. At the sentencing hearing,
the district court, consistent with the plea
agreement, imposed the basic sentence of
fifteen years, but suspended eight of those
years—leaving Defendant with an effective
term of imprisonment of seven years. The
district court deferred ruling on whether
Defendant’s crime constituted a serious
violent offense for purposes of the EMDA.
{7} Relying on the fact that the EMDA
does not list second degree homicide by
vehicle as a serious violent offense, see
§ 33-2-34(L)(4), Defendant moved the
district court to deem her a nonviolent
offender. After holding a hearing, the
district court entered a written order
denying Defendant’s motion. Relying on
principles of statutory construction, the
district court agreed with Defendant that,
under the plain meaning of the EMDA,
she was convicted of a nonviolent offense.
The district court nonetheless thought it
“absurd” that the crime of second degree
homicide by vehicle was a nonviolent of-
fense, whereas the crime of third degree
homicide by vehicle, a less serious offense,
could be designated a serious violent of-
fense. The district court thus determined,
“the Legislature simply committed an
oversight by not amending Section 33-2-
34 to categorize second degree homicide
by vehicle as a serious violent offense”
Finding that Defendant acted recklessly
in the face of knowledge that her actions
were reasonably likely to result in harm,
the district court ruled her crime to be
a serious violent offense. Defendant ap-
peals the district court’s determination
that second degree homicide by vehicle
is a discretionary serious violent offense
under the EMDA.
DISCUSSION
I. Second Degree Homicide by
Vehicle Is Not a Serious Violent
Offense Under the EMDA
{8} Whether the district court erred in
designating Defendant’s conviction for
second degree homicide by vehicle a seri-
ous violent offense presents a matter of
statutory construction, which we review
de novo. See State v. Bennett, 2003-NMCA-
147, € 4, 134 N.M. 705, 82 P.3d 72 (“The
district court’s authority to classify [the

d]efendant as a serious violent offender
derives from Section 33-2-34, and our
construction of this statute for the district
court’s authority in this case is an issue we
analyze de novo as a matter of law.”). “The
primary goal in interpreting a statute is
to give effect to the Legislature’s intent;
we first look at the words chosen by the
Legislature and the plain meaning of those
words.” State v. Hubble, 2009-NMSC-014,
9 10, 146 N.M. 70, 206 P.3d 579 (internal
quotation marks and citation omitted).
Typically, “[i]f the meaning of the statutory
language is clear and without ambiguity,
we apply the statute as it is written.” Ben-
nett, 2003-NMCA-147, € 6; see also State
v. Maestas, 2007-NMSC-001, ¢ 14, 140
N.M. 836, 149 P.3d 933 (“Our role is to
construe statutes as written and we should
not second guess the [L]egislature’s policy
decisions.”). Further, “[w]e will not read
into a statute any words that are not there,
particularly when the statute is complete
and makes sense as written.” State v. Tru-
jillo, 2009-NMSC-012, ¢ 11, 146 N.M. 14,
206 P.3d 125.

{9} Before turning to the matter at hand,
we observe that this Court and our Su-
preme Court have addressed challenges
similar to the one presented today, in
which a district court has designated a
crime a serious violent offense even though
it was not so enumerated in the EMDA. See
State v. McDonald, 2004-NMSC-033, €9
19-23,136 N.M. 417,99 P.3d 667; Bennett,
2003-NMCA-147, 99 4-13. In this area in
particular, our courts have emphasized that
the Legislature has carefully structured the
EMDA. See McDonald, 2004-NMSC-033,
9 20; Bennett, 2003-NMCA-147, € 13. In
turn, our courts have rejected the idea that
a particular crime’s nondesignation as a
serious violent offense was a legislative
mistake and have rejected the idea that
judicial rectification of such an omission is
necessary to effectuate the legislative pur-
pose of the EMDA or avoid an absurdity.
See McDonald, 2004-NMSC-033, €9 21-
23; Bennett, 2003-NMCA-147, 99 10-13.
Instead, our courts have uniformly given
effect to the plain language of the EMDA
and left it to the Legislature to amend the
EMDA if its plain terms do not in fact re-
flect the Legislature’s will. See McDonald,
2004-NMSC-033, 99 19-23 (rejecting the
claim that conspiracy to commit any crime
enumerated in the EMDA should be a
serious violent offense when the EMDA
contains no such language); Bennett,
2003-NMCA-147, 99 4-13 (rejecting the
claim that the Legislature made a mistake
when it classified third degree aggravated
battery as a per se serious violent offense
but did not classify third degree aggravated
battery on a household member as such
an offense); see also State v. Loretto, 2006-
NMCA-142, 99 9, 22, 140 N.M. 705, 147

P.3d 1138 (reversing the district court’s
determination that attempted first degree
criminal sexual penetration was a seri-
ous violent offense when attempt was not
enumerated in the EMDA).

{10} With this authority in mind, we
turn to the matter at hand. Second degree
homicide by vehicle is not enumerated
in the EMDA as either a per se or dis-
cretionary serious violent offense. See §
33-2-34(L). Consequently, as the district
court recognized, and as the parties on
appeal do not dispute, the plain meaning
of the EMDA designates second degree
homicide by vehicle a nonviolent offense.
See § 33-2-34(L)(3) (defining “nonviolent
offense” as “any offense other than a seri-
ous violent offense”); see also McDonald,
2004-NMSC-033, € 23 (providing that a
crime not enumerated as a serious vio-
lent offense in the EMDA is a nonviolent
offense). We thus must give effect to this
clear and unambiguous language, un-
less there is some basis to depart from it.
Bennett, 2003-NMCA-147, € 6; see also
Maestas, 2007-NMSC-001, ¢ 14.

{11} Toavoid application of the plain lan-
guage of the EMDA, the State asserts that
“[wlhen the homicide by vehicle statute
was amended, the Legislature forgot to
amend the EMDA to reflect the elevation
of homicide by vehicle (DWT) to a second-
degree felony” and, in essence, asks us to
do so through judicial intervention. As
proof of this purported legislative mis-
take, the State points to what it contends
is an absurd result—i.e., the Legislature’s
inconsistent treatment of second degree
homicide by vehicle by, on the one hand,
increasing the basic sentence for this of-
fense but, on the other hand, permitting
more good time credit for this offense
than for some third degree homicide by
vehicle offenders.

{12} We acknowledge that “in constru-
ing a statute, we may depart from its plain
language if necessary to correct a mistake
or an absurdity that the [L]egislature could
not have intended?” Bennett, 2003-NMCA-
147, € 10 (internal quotation marks and
citation omitted); see also Maestas, 2007-
NMSC-001, § 15 (“We may only add words
to a statute where it is necessary to make
the statute conform to the [L]egislature’s
clear intent, or to prevent the statute from
being absurd.”). We, however, cannot agree
with the State that this case presents such
a circumstance.

{13} Asaninitial matter, the State’s argu-
ment runs afoul of at least one basic canon
of statutory construction. In construing
statutes to effectuate legislative intent, we
operate pursuant to a presumption that
the Legislature is well informed of existing
statutory and common law. See Maestas,
2007-NMSC-001, § 21; Jicarilla Apache
Nation v. Rodarte, 2004-NMSC-035, € 15,
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136 N.M. 630, 103 P.3d 554. The State’s ar-
gument not only ignores this presumption
but seems to invite us to draw the opposite
presumption—that unless there is some
affirmative proof the Legislature acted with
full knowledge of existing law, we should
presume it did not. The State’s suggestion
is made without citation to legal authority
and we are unaware of any authority that
would have us presume the Legislature is
prone to mistake or forgetfulness, or lack
of awareness for that matter. What is more,
an intolerable amount of ambiguity and
uncertainty would be inserted into our
construction of New Mexico statutes were
we to presume the Legislature lacks a basic
understanding of the law. We decline to
employ such a presumption.

{14} Instead, to ascertain whether a
departure from the plain meaning of the
EMDA is necessary to correct a mistake
or avoid an absurdity that the Legislature
could not have intended, as the State
suggests, we turn to legislative history.
See Maestas, 2007-NMSC-001, ¢ 17 (ex-
amining legislative history to determine
whether the Legislature intended the
plain reading of a statute); see also id. €
15 (“[A]ny divergence from the plain
meaning of a statute must be done in
conformity with clear legislative intent.”).
The State contends this history supports
the idea that legislative oversight led to
second degree homicide by vehicle being
erroneously categorized as a nonviolent
offense in the EMDA. In particular, the
State cites the title of the Senate bill that
amended Section 66-8-101, which reads
in relevant part, “Increasing the Penalty
for Homicide by Vehicle While Under the
Influence of Intoxicating Liquor or Drugs”
S.B.118,52nd Leg., 2nd Sess. (N.M. 2016),
https://www.nmlegis.gov/Sessions/16%20
Regular/final/SB0118.pdf. From this, the
State contends that the legislative intent
at the time was to increase penalties for
this offense and that treating this offense
as a nonviolent offense would be contrary
to such intent and thereby absurd.* So the
reasoning seems to go, the Legislature
must have forgotten to amend the EMDA.
{15} A more fulsome review of the rel-
evant legislative history undermines the

State’s position. As discussed, in 2016, the
Legislature passed amendments to Section
66-8-101, which, in relevant part, elevated
the crime of homicide by vehicle (DWTI) to
asecond degree felony but retained homi-
cide by vehicle while reckless driving as a
third degree felony. Compare § 66-8-101
(2004), with § 66-8-101 (2016). During the
same legislative session, contemporaneous
documents considered along with the bill
amending Section 66-8-101 and other pro-
posed legislation reveal the Legislature was
aware of the potential need to amend the
EMDA but ultimately did not take action.
{16} First, a document considered con-
temporaneously with the bill amending
Section 66-8-101 reveals that the Legis-
lature was alerted to the potential need
to examine the EMDA in light of the
proposed amendments to homicide by
vehicle (DWI) in Section 66-8-101. The
bill analysis by the Legislative Finance
Committee provided, in its discussion
of the fiscal cost of increasing penalties
for homicide by vehicle, that “[t]he cost
takes into consideration earned meritori-
ous deductions”” Fiscal Impact Report for
S.B. 118, Fiscal Implications, at 2 (Febru-
ary 17, 2016), https://www.nmlegis.gov/
Sessions/16%20Regular/firs/SB0118.PDF
(emphasis added). See State ex rel. Hel-
man v. Gallegos, 1994-NMSC-023, 49 33,
35,117 N.M. 346, 871 P.2d 1352 (provid-
ing that contemporaneous documents,
including analyses from the Legislative
Finance Committee, presented to and
presumably considered by the Legislature
during the course of enacting a statute,
may be considered by a court to glean
legislative intent). “Earned meritorious
deductions” or “meritorious deductions”
are terms appearing only in the EMDA and
related statutory provisions. See NMSA
1978, §$ 33-2-36 (2006), -37 (2006); § 31-
18-15(G) (requiring certain reporting by
the New Mexico Sentencing Commission
on earned meritorious deductions made
pursuant to the EMDA). Its use apprised
the Legislature that offenders convicted of
second degree homicide by vehicle would,
under the amended version of Section
66-8-101, be eligible to receive good time
credit under the EMDA and presumably

alerted the Legislature of the potential
need to examine the EMDA’ treatment
of this offense.

{17} Second, and significantly, the Legis-
lature, in the same session in which Sec-
tion 66-8-101 was amended, considered
amending the EMDA in a way that would
have accounted for the elevation of homi-
cide by vehicle (DWI) to a second degree
felony.* See H.B. 305, 52nd Leg., 2nd
Sess. (N.M. 2016), https://www.nmlegis.
gov/Sessions/16%20Regular/bills/house/
HB0305.pdf. House Bill 305 would have,
among other things, made homicide by
vehicle (DWI), as provided in Section
66-8-101, a per se serious violent offense
under the EMDA. See H.B. 305, 52nd Leg.,
2nd Sess. (N.M. 2016), at 8. The bill also
would have removed third degree homi-
cide by vehicle, as provided in Section 66-
8-101, from the list of discretionary serious
violent offenses, making it a nonviolent
offense. See H.B. 305, 52nd Leg., 2nd Sess.
(N.M. 2016), at 10. Had House Bill 305
been enacted, those convicted of second
degree homicide by vehicle, like Defen-
dant, would have been designated per se
serious violent offenders under the EMDA
and, as a result, would have been eligible to
receive only a limited amount of good time
credit. Although this bill passed the House
of Representatives, it was never enacted.
See https://www.nmlegis.gov/Legislation/
Legislation?Chamber=H&LegType=B&L
egNo=305&year=16 (last visited Jan. 30,
2022) (showing that action on House Bill
305 was postponed indefinitely).

{18} From this legislative history, we
do not perceive, as the State surmises, a
neglectful Legislature unable to track how
an amendment to one statute (Section
66-8-101) might impact another statute
(Section 33-2-24). The Legislature instead
presumably was aware of the interplay
between Section 66-8-101 and the EMDA
and introduced legislation to address how
homicide by vehicle (DWI) was treated in
the EMDA. That the Legislature did not
pass this (or similar) legislation does not
appear to be a legislative mistake or over-
sight, but instead appears to be a product
of legislative inaction or choice, which, as
far as we are aware, provides no basis for

3

On its face, the State’s argument—that the designation of second degree homicide by vehicle as a nonviolent offense under the

EMDA would be contrary to a legislative intent to increase the penalty for that offense—is doubtful for a couple reasons. First, the
EMDA does not in fact alter the penalty for a crime or change a defendant’s sentence. See, e.g., State v. Ayala, 2006-NMCA-088, ¢
6, 140 N.M. 126, 140 P.3d 547 (“[W]e have held that the EMDA does not change the defendant’s sentence”). Second, while it is true
that designating homicide by vehicle (DWI) a nonviolent offense permits offenders convicted of this crime to earn good time credit
at a higher rate than before the 2016 amendment, such offenders still may serve significantly more prison time than they would have
prior to 2016. Compare § 66-8-101(C) (2004) (third degree felony), with § 66-8-101(C) (2016) (second degree felony); compare § 31-
18-15(A)(8) (six years’ imprisonment for third degree felony resulting in death), with § 31-18-15(A)(4) (fifteen years’ imprisonment

for second degree felony resulting in death).
While the use of draft or proposed legislation has been criticized as an unsuitable tool for interpreting legislative intent, we cite

4

this proposed legislation not to glean meaning from the words actually used by the Legislature, but for the limited purpose of showing
the Legislature did not simply forget to amend the EMDA, as the State contends. See State v. Vest, 2021-NMSC-020, ¢ 33, 488 P.3d
626 (cautioning “against relying on draft versions of bills or proposed statutory language in interpreting legislative intent”).

30 BarBulletin - May 10, 2023 - Volume 62, No. 9



Advance Opinions

http://www.nmcompcomm.us/

departing from clear and unambiguous
statutory language. See generally Clark v.
Lovelace Health Sys., Inc., 2004-NMCA-
119, ¢ 14, 136 N.M. 411, 99 P.3d 232
(“When language in a statute enacted by
the [L]egislature is unambiguous, we ap-
ply it as written, and any alteration of that
language is a matter for the [L]egislature,
not for this Court. The decision to extend
the scope of an existing statute is a matter
for the Legislature[.]” (omission, internal
quotation marks, and citations omitted)),
overruled on other grounds by Est. of Brice
v. Toyota Motor Corp., 2016-NMSC-018,
942,373 P.3d 977. Indeed, for the judicial
branch to amend a statute by edict, when
the legislative branch simply chose not to
do so through legislation, plainly would
offend basic principles of separation of
powers. See State ex rel. Taylor v. Johnson,
1998-NMSC-015, ¢ 21, 125 N.M. 343,961
P.2d 768 (noting, parenthetically, that “the
Legislature makes, the executive executes,
and the judiciary construes the laws” and
“the Legislature possesses the sole power
of creating law” (alteration, internal quota-
tion marks, and citation omitted)).

{19} Accordingly, we are in no position
to depart from the plain meaning of the
EMDA and override what the State might
consider to be an absurd policy choice
by the Legislature. See McDonald, 2004-

NMSC-033, ¢ 22 (“We take no position
on the [s]tate’s policy arguments. It is
profoundly a matter for the [L]egislature
to determine whether [an offense should
be treated as a serious violent offense un-
der the EMDA]”); see also Bybee v. City
of Albuquerque, 1995-NMCA-061, ¢ 11,
120 N.M. 17, 896 P.2d 1164 (stating that
even though a result may seem contradic-
tory, courts presume that the Legislature
knows the law and acts rationally). We
instead give effect to the plain language
of the EMDA and the legislative choice
inherent in that language. If second degree
homicide by vehicle should be defined as
a per se or discretionary serious violent
offense under the EMDA, it is the Legis-
lature that must make it so. See McDonald,
2004-NMSC-033, 4 23. Until then, second
degree homicide by vehicle, under Section
66-8-101, is not so defined, and those
convicted of this offense shall be deemed
nonviolent offenders under the EMDA. See
McDonald, 2004-NMSC-033, ¢ 23.

II. Defendant’s Remaining Claims

Lack Support

{20} Defendant additionally appeals
the district court’s denial of her mo-
tion to withdraw her guilty plea and the
district courts decision to grant her less
presentence confinement credit than she
requested. Defendant, however, acknowl-

edges that the existing record lacks key
facts necessary to resolve these claims.
We agree that the record is insufficient
to resolve these remaining claims and,
accordingly, do not address them. De-
fendant, however, is not precluded from
raising her claims in a habeas or other
post-conviction proceeding. See State v.
Arrendondo, 2012-NMSC-013, 4 44,278
P.3d 517 (affirming that a defendant is
not precluded from pursuing a claim in
habeas where the record is insufficient
on appeal); Martinez v. State, 1990-
NMCA-033,92,110 N.M. 357,796 P.2d
250 (explaining that a claim the defen-
dant was denied mandatory credits is
within the scope of Rule 5-802 NMRA).
CONCLUSION

{21} We reverse Defendant’s sentence
to the extent that it classifies her con-
viction for second degree homicide by
vehicle as a serious violent offense under
the EMDA. We remand for the district
court to correct Defendant’s sentence
in accordance with this opinion. We
otherwise affirm.

{22} IT IS SO ORDERED.
JENNIFER L. ATTREP, Judge

WE CONCUR:

J. MILES HANISEE, Chief Judge
JACQUELINE R. MEDINA, Judge
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OPINION
DUFFY, Judge.

{1} In this appeal we consider whether
the New Mexico Department of Public
Safety (DPS) erred in denying Petitioner
Charles Benns’s application for a concealed
handgun license under the Concealed
Handgun Carry Act (CHCA), NMSA
1978, §$ 29-19-1 to -15 (2003, as amended
through 2015). DPS concluded that Benns
is disqualified by statute from obtaining a
concealed handgun license based on two
prior convictions for which he received
deferred sentences. On Benns’s petition
for writ of certiorari to the district court,
the court reversed DPS’s denial, reason-
ing that because Benns had successfully
completed his deferred sentences, he was
not considered to have been “convicted”
for purposes of the CHCA. We conclude
that the term “convicted” as used in the
CHCA refers to an adjudication of guilt
and does not depend on the imposition
of a sentence. Therefore, Benns’s prior
convictions disqualify him from obtaining
a concealed handgun license, notwith-
standing his successful completion of his
deferred sentences. We reverse the district
court and affirm DPS.

BACKGROUND

{2} New Mexicos CHCA authorizes DPS
to issue concealed handgun licenses to
“qualified applicants” Section 29-19-3. Ap-
plicant qualifications are set out in Section
29-19-4, which first lists ten criteria that
applicants must satisfy, followed by four
types of past criminal conduct that dis-
qualify an applicant. Two of these criteria
are at issue here. First, Section 29-19-4(A)
(5) requires that an applicant must not
have been “convicted of a felony in New
Mexico or any other state or pursuant to
the laws of the United States or any other
jurisdiction.” Second, Section 29-19-4(B)
(4) states that DPS shall deny a concealed
handgun license to an applicant who has
“been convicted of a misdemeanor offense
involving assault, battery or battery against
ahousehold member” The CHCA does not
define the word “convicted”

{3} In2017, Benns applied for a concealed
handgun carrylicense. DPS denied Benns’s
application based on his prior misde-
meanor and felony history: in 1989, Benns
was convicted of misdemeanor battery
againsta household member and received
a deferred sentence, and in 1991, Benns
was charged with aggravated assault with
a deadly weapon, a fourth-degree felony, to
which he pleaded no contest and received a
deferred sentence. See NMSA 1978, § 30-3-

2(A) (1963). Benns successfully completed
the terms of the second deferred sentence
in 1994.

{4} Benns requested an administrative

hearing for reconsideration of the denial.

DPS granted this request and, after the

hearing, issued a final order denying

Benns’s application. Benns appealed the

decision to the district court. The district

court reversed DPS’s denial, concluding
that upon successful completion of his
deferred sentences, Benns was no longer

“convicted” for purposes of Sections 29-

19-4(A)(5) and (B)(4). DPS filed a petition

for a writ of certiorari, which we granted.

DISCUSSION

{5} The issue in this case is whether the

word “convicted” as used in the CHCA

includes convictions for which a defendant
has successfully completed a deferred sen-
tence. We conclude that it does and hold
that Benns’s criminal history constitutes

a basis for disqualification under Section

29-19-4.

I. Standard of Review

{6} “Upon a grant of a petition for writ

of certiorari under Rule 12-505 [NMRA],

this Court conducts the same review of an
administrative order as the district court
sitting in its appellate capacity, while at
the same time determining whether the
district court erred in the first appeal.”

Commcn Workers of Am., AFL-CIO v.

State, 2019-NMCA-031, ¢ 13, 446 P.3d

1183 (internal quotation marks and ci-

tation omitted). “[W]e apply a de novo

standard of review to administrative rul-
ings regarding statutory construction.”

Id. (internal quotation marks and citation

omitted).

II. A Deferred Sentence Does Not
Eliminate the Underlying Criminal
Conviction for Purposes of the
CHCA

{7} In order to understand the effect of
Benns’s deferred sentences in this case, we
begin with a brief overview of the features
of a deferred sentence. We then turn to
New Mexico case law addressing how a
deferred sentence may be taken into ac-
count for other purposes. As we discuss
below, the characteristics that define a de-
ferred sentence—an adjudication of guilt
without the imposition of a sentence—are
what ultimately inform our conclusion that
the underlying conviction remains and
may be taken into account for purposes
of the CHCA.

{8} Deferments are one of three statutory

sentencing options that provide an alter-

native to confinement. See NMSA 1978,

§ 31-20-3 (1985) (providing for deferred

and suspended sentences); NMSA 1978,

§ 31-20-13 (1994) (providing for condi-
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tional discharge orders). “The Legislature
intended to give courts the authority to
defer sentencing if, in the court’s opin-
ion, the defendant could be rehabilitated
without imposing punishment.” United
States v. Reese, 2014-NMSC-013, € 29, 326
P.3d 454; see id. (stating that “[t]ypically,
a deferred sentence would be considered
in cases where the court feels that it is
more appropriate to allow the offender
the opportunity to prove that his lapse
in judgment was a one-time mistake and
not an error indicative of a more serious,
underlying issue requiring incarceration”).
Thus, for all but first degree and capital
felonies, the Legislature provided that
[ulpon entry of a judgment of
conviction of any crime not con-
stituting a capital or first degree
felony, any court having juris-
diction when it is satisfied that
the ends of justice and the best
interest of the public as well as the
defendant will be served thereby,
may . . . enter an order deferring
the imposition of sentence.
Section 31-20-3(A) (emphases added).
{9} Functionally, deferments take place
after the entry of a plea or conviction but
before any sentence is imposed. See Reese,
2014-NMSC-013, § 24; State v. Fairbanks,
2004-NMCA-005, 9 10, 134 N.M. 783, 82
P.3d 954 (stating that a deferred sentenc-
ing order is entered with an adjudication
of guilt). When the period and conditions
of deferment are complete, the defendant
“has satisfied his criminal liability for
the crime, [and] the court shall enter a
dismissal of the criminal charges” NMSA
1978, § 31-20-9 (1977). Thus, “[d]efer-
ment, if successfully completed, would
result in no actual sentence being im-
posed and ultimately in a dismissal of the
charges” Reese, 2014-NMSC-013, § 24. But
see State v. Kenneman, 1982-NMCA-145,
97,98 N.M. 794, 653 P.2d 170 (stating that
if the defendant violates the terms of his
probation, the district court may revoke
the deferral and impose any sentence that
might originally have been imposed).!
{10} New Mexico courts have previously
concluded that even though the criminal
charge is dismissed after a defendant has
completed the period of deferment, the
“conviction” remains. E.g., Padilla v. State,
1977-NMSC-063, € 9, 90 N.M. 664, 568

P2d 190; State v. Brothers, 2002-NMCA-
110, € 15,133 N.M. 36, 59 P.3d 1268. Un-
der longstanding New Mexico precedent,
a “conviction” refers to the finding of guilt
by plea or by verdict and does not require
the imposition of a sentence. E.g., Reese,
2014-NMSC-013, ¢ 44; Fairbanks, 2004-
NMCA-005, ¢ 10 (collecting cases); see
also NMSA 1978, § 30-1-11 (1963) (stating
that “[n]o person shall be convicted of a
crime unless found guilty by the verdict
of the jury” a guilty or no contest plea, or
a finding of guilt in a bench trial). Con-
sequently, this Court and our Supreme
Court have held that while a deferred
sentence may remove the criminal liability,
the adjudication of guilt remains and may
be taken into account for other purposes.
Reese, 2014-NMSC-013, § 47; Brothers,
2002-NMCA-110, § 15.

{11} In Padilla, for example, our Supreme
Court held that the defendant could be
charged under the state’s habitual offender
statute based on a prior felony convic-
tion for which he had received a deferred
sentence. 1977-NMSC-063, €9 1, 11. The
defendant argued that his prior conviction
could not serve as the basis for a habitual
offender charge because it had been dis-
missed after he successfully completed
the deferred sentence. Id. € 1. The Court
acknowledged that “[t]here is some merit
to the contention that upon dismissal of
criminal charges under the deferred sen-
tence provision. .. there has been no prior
conviction.” Id. € 9. However, the Court
noted that in previous cases, it had “de-
termined that the contrary is true, holding
that a ‘conviction’ refers to a finding of guilt
and does not include the imposition of a
sentence” Id. (emphasis added). The Court
thus concluded that the defendant’s prior
conviction could be used for purposes of
habitual offender proceedings because “[h]
abitual offender proceedings are based by
statute on prior felony convictions. Since
it is not necessary to impose a sentence
in order to constitute a conviction, the
deferred sentence was of no consequence.
It is the conviction that is crucial and not
the sentence” Id. € 11.

{12} Similarly, in Brothers, this Court
held that the defendant was required to
register as a convicted sex offender under
the Sex Offender Registration and Noti-
fication Act (SORNA), even though he

had satisfactorily completed his deferred

sentence for the underlying charge and the

charge had been dismissed. 2002-NMCA-

110, € 15. SORNA defined a “sex offender”

as “a person convicted of a sex offense on or

after July 1, 1995” NMSA 1978, § 29-11A-

3(A)(1) (1995, amended 2013). The de-

fendant argued that “the expiration of his

deferred sentence, satisfaction of criminal
liability, dismissal of the . . . charges, and
restoration of his civil rights combined to
eradicate his convictions, and he therefore
was no longer required to register as a sex

offender”” Brothers, 2002-NMCA-010, 4 8.

We rejected this argument, reasoning that

“[n]othing in Section 31-20-9 suggests that

when a deferred sentence expires and the

charges are dismissed, the conviction no
longer exists.” Brothers, 2002-NMCA-010,

9 9. We also noted that “if the expiration of

a deferred sentence resulted in the eradica-

tion of a conviction, a deferred sentence

would be no different than a conditional

discharge” Id. ¢ 10.

{13} Inlight of these precedents, Benns’s

underlying convictions remain, even if he

never received a sentence and the charges
were ultimately dismissed. We hold that
those convictions can—and must—be
taken into account for purposes of the

CHCA.

II1. Reese Does Not Support Reversing
DPS’s Denial of Benns’s Concealed
Handgun License Application

{14} Bennsargues that Padilla and Broth-

ers are outdated authority and that our

Supreme Court’s more recent decision in

Reese is dispositive. According to Benns,

Reese instructs that when a felony charge

is dismissed following the completion of

a deferred sentence, the charge can no

longer be used as a predicate conviction

for other purposes. However, the holding
in Reese is not as broad as Benns suggests.

As we explain, Reese expressly left Padilla

and Brothers intact and did not alter the

longstanding precept that a “conviction”
is based on an adjudication of guilt.

{15} Atissuein Reese was a narrow ques-

tion certified by the Tenth Circuit to our

Supreme Court: “If an otherwise-qualified

person has completed a deferred sentence

for a felony offense, is that person barred
from holding public office without a par-
don or certificate from the governor[?]”
2014-NMSC-013, ¢ 1 (internal quotation

1

A deferment falls between the other alternative sentencing options. A suspended sentence also involves an adjudication of guilt,

but in contrast to a deferment, the court will “sentence the defendant and enter an order suspending in whole or in part the execu-
tion of the sentence[.]” Section 31-20-3(B); see also Fairbanks, 2004-NMCA-005, ¢ 10 (stating that for both suspended and deferred
sentences there has been an adjudication of guilt); Kenneman, 1982-NMCA-145, § 8 (stating that “the difference. .. is that suspension
involves a sentence imposed while deferral does not”). A conditional discharge, on the other hand, is different from a suspended or
deferred sentence “because there is no adjudication of guilt” Fairbanks, 2004-NMCA-005,  10; see also id. ¢ 8 (“[U]pon a guilty plea
or verdict, the defendant is placed on probation and sentencing is deferred without an adjudication of guilt”); § 31-20-13(A) (stating
that a court may enter a conditional discharge and place a defendant on probation “without entering an adjudication of guilt”). “[E]
ven though there is a guilty plea, the successful completion of probation under the terms of a conditional discharge results in the
eradication of the guilty plea or verdict and there is no conviction” Fairbanks, 2004-NMCA-005, ¢ 10.
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marks and citation omitted). The question
arose after the defendant—who had suc-
cessfully completed a deferred sentence
for a felony conviction under New Mex-
ico law—was federally indicted under 18
US.C. § 922(g)(1), which made it unlawful
for any person “who has been convicted in
any court of a crime punishable by impris-
onment for a term exceeding one year” to
possess firearms. Reese, 2014-NMSC-013,
99 4, 6, 9. The defendant pleaded guilty
to the federal felon-in-possession charge
and appealed his conviction, asserting
that he was no longer a felon under New
Mexico state law because he successfully
completed a deferred sentence for the state
felony conviction and the charges had been
dismissed. Id. 49 6, 8.

{16} The federal felon-in-possession stat-
ute at issue in Reese defined what consti-
tutes a conviction and explicitly excluded
any conviction for which a person has had
his or her civil rights restored. Id. € 10; 18
U.S.C. § 921(a)(20) (stating that “[a]ny
conviction which has been expunged, or
set aside or for which a person has been
pardoned or has had civil rights restored
shall not be considered a conviction”
for purposes of § 922(g)(1) (emphasis
added)). “[F]ederal law considers the civil
rights of convicted felons ‘restored’ when,
under state law, they have regained four
basic civil rights: (1) the right to vote,
(2) the right to hold public office, (3) the
right to serve on a jury, and (4) the right
to possess firearms.” Reese, 2014-NMSC-
013, ¢ 11. The parties agreed that the
defendant’s rights to vote, serve on a jury,
and possess firearms had been restored
but disputed whether New Mexico had re-
stored the defendant’s right to hold public
office. Id. 4 12. The Tenth Circuit certified
the case to our Supreme Court to resolve
the question of state law. Id. € 13.

{17} Reviewing the case, our Supreme
Court noted that the Legislature had en-
acted a “restoration of citizenship” statute
that provided a felons civil rights (includ-
ing the right to hold public office) would be
restored upon the successful completion
of an individual’s sentence. Id. ¢ 26 (citing
NMSA 1953, § 40A-29-14(A), (C) (1963)
and NMSA 1978, § 31-13-1 (2005)). The
Court reasoned that because the statutory
mechanism for restoring civil rights was

tied to the completion of a sentence, it was
never meant to apply to those who received
a deferred sentence (and had no sentence
to complete) because it was not necessary.
Id. €9 27-28. Instead, the Court concluded
that a defendant’s civil rights were restored
by operation of law when the defendant
successfully completed the conditions of
deferment and the underlying charges
were dismissed. Id. €4 28, 43.

{18} 1In context, Reese did no more than
determine the effect of a deferred sentence
within the framework of two statutes—a
federal statute that specifically defined
what constitutes a conviction, and a state
statute that tied the restoration of a defen-
dant’s civil rights to a sentence imposed.
See id. €9 44-45 (explaining that the
scope of the Court’s analysis was limited
to whether a deferred sentence stood as a
conviction under the federal definition,
which depends on whether a defendant’s
civil rights had been restored under state
law). Benns nevertheless argues that
Reese controls here because the Court,
when discussing the history and purpose
of deferred sentencing in New Mexico,
characterized a deferred sentence as “an
act of judicial clemency” that allows a
court to “reinstate the defendant to civic
life with the same rights and privileges as
if the conviction had never occurred”” Id.
¢ 29 (alteration, internal quotation marks,
and citation omitted). Benns concludes
that a defendant who completes a deferred
sentence does not forever remain “con-
victed” of a felony or misdemeanor. But
as DPS correctly notes, the Reese Court
specifically “recognized that restoration
of an individual’s civil rights following a
felony conviction was an issue distinct
from whether the individual remained a
convicted felon”

{19} The Reese Court discussed the
distinction in response to the govern-
ment’s argument, relying on Padilla and
Brothers, “that a felony conviction, even
with a deferred sentence, remains on the
record after the charges are dismissed
and, therefore, that the felony should
remain a conviction for the purposes of
the federal felon-in-possession statute.”
Id. € 44. The Court ultimately concluded
that Padilla and Brothers were not relevant
to the question of whether a conviction

“still stand[s] as a conviction under the
federal definition which excludes those
who have had their civil rights restored,”

id. (alteration, internal quotation marks,

and citation omitted), because “[r]estoring

a defendant’s civil rights does not require

that the record of the conviction be erased”

Id. € 49. Importantly, the Court expressly

reaffirmed the core holdings from Padilla

and Brothers, stating that “since a convic-
tion does not impose a sentence, it follows
that criminal liability may be removed
while leaving the adjudication of guilt as

a mere notation in the record, which may

be taken into account for other purposes”

Id. € 47 (emphasis added).

{20} Unlike Reese, this case does not im-

plicate Benns’s civil rights. Rather, Benns

wishes to obtain a license to carry a con-
cealed handgun—a statutory privilege. Ac-
cordingly, Reese’s analysis of how complet-
ing the terms of a deferred sentence affects

a defendant’s civil rights is not dispositive

of the question before us: whether Benns’s

convictions are convictions that may be
considered as disqualifying criteria for
purposes of the CHCA. Under Padilla and

Brothers, they are because they involved

an adjudication of guilt. And contrary to

Benns’s contentions, these cases continue

to control our decision here.

IV. A Conviction for Purposes of
Section 29-19-4 Is an Adjudication
of Guilt

{21} Benns’s final argument rests on the
plain language of Section 29-19-4. He
notes that in Section 29-19-4(B)(1), the
Legislature specifically referred to defer-
ments as a disqualifying condition, but
failed to identify them specifically in the
two subsections at issue here, Sections
29-19-4(A)(5) and (B)(4). In Benns’s view,
that omission was intentional.

{22} Section 29-19-4 states in relevant

part:

A.The department shall issue a
concealed handgun license to an
applicant who:

(5) has not been convicted of
a felony in New Mexico or any
other state or pursuant to the laws
of the United States or any other
jurisdiction;

2

DPS argues that the term “deferment” in Section 29-19-4(B)(1) could refer to a deferred adjudication rather than a deferred sentence.

However, DPS has not provided any New Mexico authority expressly discussing or applying a deferred adjudication procedure; rather,
DPS points only to a single case from the United States District Court for the District of New Mexico in which that court mentioned
that “New Mexico’s conditional discharge statute is known as a deferred adjudication statute” United States v. Silva-Borrego, No. 00-
1164 JP, 2000 WL 36739489, at *1 (D.N.M. Dec. 21, 2000) (emphasis added) (internal quotation marks omitted) (citing to a Ninth
Circuit Court of Appeals case in support). Thus, if we accepted DPS’s argument, then Section 29-19-4(B)(1) would effectively say that
DPS must deny a concealed handgun license to an applicant who has “received a conditional discharge, a diversion or a [conditional
discharge] . . . [for] a misdemeanor offense involving a crime of violence within ten years immediately preceding the application][.]”
DPS has offered no argument to explain or justify such redundancy.
In contrast to DPS’s suggestion, New Mexico cases use the term “deferment” when addressing deferred sentences. See, e.g., Reese,
2014-NMSC-013, € 4 (stating that the defendant “successfully satisfied the conditions of his deferment”).
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B. The department shall deny a
concealed handgun license to an
applicant who has:

(1) received a conditional
discharge, a diversion or a defer-
ment or has been convicted of, pled
guilty to or entered a plea of nolo
contendere to a misdemeanor
offense involving a crime of
violence within ten years imme-
diately preceding the application;

(4) been convicted of a mis-
demeanor offense involving as-
sault, battery or battery against a
household member.

Section 29-19-4 (emphasis added).

{23} Asthe district court correctly noted,
“Section 29-19-4(A)(5) uses the term,
‘convicted, but does not include deferred
sentencing. . . . The same is true of Sec-
tion 29-19-4(B)(4) with regard to misde-
meanor assault, battery or battery against
a household member. This is in contrast to
Section 29-19-4(B)(1), which does include
the term ‘convicted’ as well as reference
to . .. deferment” ? Benns argues that
“the specificity of the Legislature in [Sub]
section (B)(1) demonstrates legislative
awareness of and the decision to include
deferred sentences . . . for these types of
offenses, as well as highlights the absence
of these terms in the other sections of the
statute” In other words, Benns infers that
a “deferment” is different from a “convic-
tion” because both terms are used in 29-19-
4(B)(1), and the Legislature did not intend
to disqualify applicants who had received
a deferred sentence following a felony
conviction because the Legislature did
not specifically identify deferred sentences
in Section 29-19-4(A)(5); likewise for a

misdemeanor conviction for aggravated
battery against a household member, see
§ 29-19-4(B)(4).

{24} While Benns’s reading of these sub-
sections conforms to the rule of statutory
construction that a statute must be read
in its entirety and each part construed “in
connection with every other part in order
to produce a harmonious whole,” Britton
v. Off. of the Att’y Gen., 2019-NMCA-002,
€ 28, 433 P.3d 320 (internal quotation
marks and citation omitted), we cannot
apply his interpretation to some of the
other specifically listed items in Section
29-19-4(B)(1) without reaching an ab-
surd and unreasonable result. See State v.
Strauch, 2015-NMSC-009, € 13, 345 P.3d
317.In particular, the Legislature included
guilty pleas and no contest pleas among
the specifically listed items in Section
29-19-4(B)(1). Under Benns’s interpreta-
tion, convictions arising from guilty or no
contest pleas would also not be considered
“convictions” under the subsections at
issue here. That would lead to an absurd
result whereby someone convicted by a
jury would be prohibited from obtaining
a concealed carry license, while someone
who pleads guilty or no contest to the same
charge would not. We find no indication of
a legislative intent to distinguish between
applicants in this way and thus decline to
adopt such an interpretation here. See Nat’]
Council on Comp. Ins. v. N.M. State Corp.
Commin, 1986-NMSC-005, ¢ 5, 103 N.M.
707, 712 P.2d 1369 (stating that “courts
may substitute, disregard or eliminate, or
insert or add words to a statute, if it is nec-
essary to do so to carry out the legislative
intent or to express the clearly manifested
meaning of the statute”).

{25} We adhere to the principle that
“words used in a statute are to be given
their ordinary and usual meaning,” Blue
Canyon Well Assn v. Jevne, 2018-NMCA-
004, § 9,410 P.3d 251 (internal quotation
marks and citation omitted), and “presume
the [L]egislature is aware of existing law
when it enacts legislation”” State v. McClen-
don,2001-NMSC-023, ¢ 10, 130 N.M. 551,
28 P.3d 1092 (internal quotation marks and
citation omitted). Applying these devices,
we presume the Legislature was aware of
Padilla and Brothers when it enacted Sec-
tion 29-19-4 in 2003 and used the term
“convicted” in Sections 29-19-4(A)(5) and
(B)(4) to mean an adjudication of guilt,
regardless of the imposition of a sentence.
See § 30-1-11 (stating that a person is
convicted if found guilty by jury verdict,
guilty or no contest plea, or a finding by
the court in a bench trial). Since the suc-
cessful completion of a deferred sentence
leaves the underlying conviction intact,
we conclude that the term “convicted” in
Sections 29-19-4(A)(5) and (B)(4) applies
to defendants whose charges are dismissed
at the completion of deferred sentences.
{26} Accordingly, in light of the undis-
puted facts regarding Benns’s prior felony
charge, we hold that DPS properly denied
his application for a concealed handgun
license.

CONCLUSION

{27} For the foregoing reasons, we re-
verse the district court and reinstate
DPS’s denial of Benns’s application for a
concealed handgun license.

{28} IT IS SO ORDERED.

MEGAN P. DUFFY, Judge

WE CONCUR:

KRISTINA BOGARDUS, Judge

JANE B. YOHALEM, Judge
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Mark A. Peralta-Silva, Assistant
Appellate Defender
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OPINION

MEDINA, Judge.

{1} The State appeals the district court’s
order granting Defendant’s motion, filed
before trial, pursuant to Rule 5-601(B)
NMRA (1999) (amended as Rule 5-601(C)
NMRA), and State v. Foulenfont, 1995-
NMCA-028, 119 N.M. 788, 895 P.2d
1329, to dismiss one count of possession
of a controlled substance (methamphet-
amine), contrary to NMSA 1978, Section
30-31-23(E) (2011, amended 2021).! The
State argues that the district court erred in
dismissing the charge because the district
court (1) incorrectly determined that Sec-
tion 30-31-23 does not define a unit of
prosecution, and (2) erred in determining
there was insufficient indicia of distinct-
ness between the two acts because the
State had yet to present evidence at trial.
We reverse.

BACKGROUND

{2} Defendant stipulated to the following
facts set forth in the criminal complaint
for purposes of her motion to dismiss.
Defendant was a passenger in a vehicle
that was the subject of a traffic stop. While
speaking to the driver of the vehicle, the

officer noticed Defendant was not wearing
her seatbelt. Upon request, Defendant pro-
vided the officer with her name and other
identifying information. A subsequent
records check revealed an outstanding
warrant for Defendant’s arrest. During a
search incident to arrest, the officer found
a clear bag containing a substance that
tested positive for heroin in Defendant’s
purse. Shortly thereafter, during an inven-
tory search of the vehicle, a bag containing
a substance that tested positive for meth-
amphetamine and a clear glass pipe were
found in the outer pocket of the center
console near the driver’s seat.

{3} Defendant admitted that both bags
belonged to her. Relevant to this appeal,
an indictment charged Defendant with
two counts of possession of a controlled
substance, contrary to Section 30-31-23,
the first count for possession of heroin
and the second for possession of meth-
amphetamine. Prior to trial, Defendant
filed a motion to dismiss the second
count. In support of her motion to dismiss,
Defendant argued that that statute does
not allow multiple charges for one act of
possession of controlled substances and
there was insufficient evidence to show two
distinct acts of possession. After hearing
argument by the parties, the district court

dismissed the second count of possession
of a controlled substance. The district
court found, in part, (1) “Section 30-31-23
does not define the unit of prosecution”;
(2) Defendant’s acts of possession were not
sufficiently distinct to support two charges;
(3) the rule of lenity applies; and (4) Defen-
dant could only be charged with one count
of possession of a controlled substance.
Pursuant to NMSA 1978, Section 39-3-
3(B)(1) (1972), the State appealed.
DISCUSSION

{4} The State argues that the district
court erred in dismissing the second
count of possession of a controlled sub-
stance because Section 30-31-23 defines
the unit of prosecution as each controlled
substance a defendant possesses. Defen-
dant contends that the language of the
statute is “insurmountably ambiguous,’
and therefore the rule of lenity should
apply to our analysis.

{5} “The Fifth Amendment of the United
States Constitution, made applicable to
the states by the Fourteenth Amendment
Due Process Clause, and Article I, Sec-
tion 15 of the New Mexico Constitution
each protect defendants against multiple
punishments for the same offense”” State
v. Alvarez-Lopez, 2004-NMSC-030, ¢ 38,
136 N.M. 309, 98 P.3d 699 (citation omit-
ted). When a defendant faces multiple
punishments under the same statute, we
apply a “unit of prosecution” analysis to
determine “whether the Legislature in-
tended punishment for the entire course
of conduct or for each discrete act” State
v. Benally, 2021-NMSC-027, € 10, 493
P.3d 366 (alteration, internal quotation
marks, and citation omitted); see also
State v. Ramirez, 2018-NMSC-003, ¢ 46,
409 P.3d 902 (clarifying that “the unit of
prosecution defines how many offenses
the defendant has committed” (emphasis,
internal quotation marks, and citation
omitted)). To determine Legislative
intent with respect to the unit of pros-
ecution for a particular criminal offense,
appellate courts apply a two-step test.
Ramirez,2018-NMSC-003, ¢ 47. First, we
“analyze the statute to determine whether
the Legislature has defined the unit of
prosecution and, if the statute spells out
the unit of prosecution, then the court
follows that language and the inquiry
is complete” Benally, 2021-NMSC-027,
¢ 13 (internal quotation marks and cita-
tion omitted). The interpretation of a
statute is a question of law that we review
de novo. Id. ¢ 11.

1

Because Defendant was charged under the 2011 version of the statute, references in this opinion to Section 30-31-23 refer to the

2011 version unless stated otherwise. See State v. Lucero, 2007-NMSC-041, § 14, 142 N.M. 102, 163 P.3d 489 (“We have held that the
law, at the time of the commission of the offense, is controlling” (internal quotation marks and citation omitted)).
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{6} “To discern the Legislature’s intent, we
begin our analysis with the plain language
[of the statute]” Id. € 25. Section 30-31-
23(A) provides in relevant part that “[i]
t is unlawful for a person intentionally to
possess a controlled substance” The Leg-
islature defined a “controlled substance” as
“a drug or substance listed in Schedules I
through V of the Controlled Substances
Act” NMSA 1978, § 30-31-2(E) (2017,
amended 2021). Both Section 30-31-23(A)
and Section 30-31-2(E) reference con-
trolled substances in the singular. We find
the Legislature’s reference to controlled
substance in the singular significant be-
cause “legislative reference to an item in
the singular suggests that each instance of
that item is a separate unit of prosecution”
Ramirez, 2018-NMSC-003, ¢ 52 (internal
question marks and citation omitted).
Grammatically, a statute containing a sin-
gular direct object that is the recipient of
the action in the statute supports the con-
clusion that the Legislature intended the
unit of prosecution to be each individual
object. Compare id. €9 52-53, with State v.
Olsson, 2014-NMSC-012, € 21, 324 P3d
1230 (“[T]he use of the word ‘any’ in the
statute only compounds the ambiguity?),
and State v. DeGraff, 2006-NMSC-011, ¢
33, 139 N.M. 211, 131 P.3d 61 (“[W]e are
not persuaded that the statute’s use of the
word ‘any’ shows the Legislature’s intent
to permit only a single conviction for all
tampering with a single crime scene”).
Therefore, we conclude that the plain
language of Section 30-31-23(A) defines
the unit of prosecution for a person in
simultaneous possession of each distinct
controlled substance. Consequently, our
inquiry is complete and we do not pro-
ceed to the second step of the analysis.
See Benally, 2021-NMSC-027, € 13. Based
on the foregoing, we hold that if the State
can prove a defendant simultaneously pos-

sessed distinct controlled substances, a
defendant can be charged and convicted
for each distinct controlled substance in
his or her possession in violation of Sec-
tion 30-31-23(A).

{7} Our interpretation of Section 30-31-
23(A) here is supported by our Supreme
Court’s interpretation of similar language
in other statutes involving controlled
substances. See, e.g., State v. Smith, 1980-
NMSC-059, ¢ 11, 94 N.M. 379, 610 P.2d
1208 (holding that the merger of four
counts of trafficking with intent to dis-
tribute was in error because the defen-
dant was trafficking four distinct drugs);
see also State v. Quick, 2009-NMSC-015,
€¢ 21-22, 146 N.M. 80, 206 P.3d 985
(vacating the conviction of simple pos-
session because the defendant could not
be convicted of simple possession and
possession with intent to distribute for
only possessing one drug).

{8} To the extent that Defendant argues
the language of the statute is ambiguous
and therefore policy concerns should
instead guide our analysis in determin-
ing the unit of prosecution, we disagree.
Defendant concedes that Section 30-31-
23 refers to an item in the singular and,
as stated above, the unit of prosecution
for Section 30-31-23 is each distinct con-
trolled substance. “[I]f the statute spells
out the unit of prosecution, then the court
follows that language and the inquiry is
complete” Benally, 2021-NMSC-027, €
13 (internal quotation marks and citation
omitted). Therefore, we do not engage
in an analysis of policy concerns that
could guide the Legislature in creating
the Controlled Substances Act. See id.
€9 25-35 (analyzing legislative history
and possible legislative purpose of the
statute after analyzing the language of the
statute and determining it was ambiguous
on its face).

{9} Finally, to the extent Defendant con-
tends reliance on the singular noun in
Section 30-31-23, to discern the unit of
prosecution in that statute runs contrary
to the Uniform Statute and Rule Construc-
tion Act (USRCA), NMSA 1978, § 12-2A-
5(A) (1997), which states that “[u]se of
the singular number includes the plural,
and use of the plural number includes the
singular,” we disagree. The USRCA only
applies to statutes enacted on or after the
effective date, or adopted after its own
adoption. NMSA 1978, § 12-2A-1(B)
(1997). The Controlled Substances Act was
adopted in 1972. See 1972 N.M. Laws, ch.
84, § 1. The USRCA was adopted in 1997.
See 1997 N.M. Laws, ch. 173, § 1. There-
fore, it does not apply to our analysis here.
{10} In this case Defendant was charged
with possession of heroin, a Schedule I
controlled substance under NMSA 1978,
Section 30-31-6(B)(10) (2017, amended
2021), and methamphetamine, a Sched-
ule II controlled substance under NMSA
1978, Section 30-31-7(A)(3)(c) (2007,
amended 2021). Defendant’s separate
charges for the simultaneous possession of
two distinct controlled substances did not
violate Defendant’s double jeopardy rights,
and therefore, the district court erred in
dismissing Defendant’s second count of
possession of controlled substance charge.
Because we hold the district court erred
in finding that Section 30-31-23 defines a
unit of prosecution, we need not address
the State’s additional argument.
CONCLUSION

{11} We reverse the district court’s order
dismissing one count of the indictment
and remand for further proceedings con-
sistent with this opinion.

{12} IT IS SO ORDERED.
JACQUELINE R. MEDINA, Judge

WE CONCUR:

SHAMMARA H. HENDERSON, Judge
GERALD E. BACA, Judge
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OPINION

ATTREDP, Judge.

{1} Carmella M. (Mother) and Garrett S.E.
(Father) (collectively, Parents) separately
appeal the district court’s adjudication
of abuse, based on the endangerment
definition of “abused child” in NMSA
1978, Section 32A-4-2(B)(4) (2018), and
its finding of aggravated circumstances,
under Section 32A-4-2(C)(1), as to their
son, Carlos E (Child).! Parents challenge
the sufficiency of the evidence to support
both the adjudication of abuse and the
finding of aggravated circumstances.

{2} This case arose from the unexpected
death of Child’s older sibling, Santiago
E. (Sibling). The Children, Youth and
Families Department’s (CYFD) allega-
tions of abuse as to Child are based on
the injuries or abuse that befell Sibling.
In particular, CYFD argues that Child is
an “abused child” based either on (1) the
theory that Sibling was physically abused
by someone and this alone renders Child
endangered, or (2) the theory that Par-
ents knew or should have known about
Sibling’s injuries or abuse and failed to act
appropriately in the face of their actual or
constructive knowledge and this renders
Child endangered. Because the culpability
or responsibility of Parents must somehow
be established to adjudicate a child abused,
CYFD’s first theory fails as a matter of
law. Because CYFD’s second theory is
not supported by substantial evidence in
the record, it likewise fails. We accord-
ingly conclude that CYFD did not meet its
burden to prove by clear and convincing
evidence that Child is an “abused child”
under Section 32A-4-2(B)(4), and we re-
verse the adjudication of abuse. We do not
reach Parents’ additional claims of error.
BACKGROUND

{3} Soon after Sibling’s death, CYFD filed
a petition alleging (1) abuse of Child, as
defined in Section 32A-4-2(B)(1) and (B)
(4), and (2) aggravated circumstances, as
defined in Section 32A-4-2(C). It also filed
an ex parte motion for custody of Child,
which the district court granted. Child was
eventually placed in the care of Mother’s
mother and stepfather. The district court’s
judgment of adjudication was rendered
more than one and one half years after
the filing of the petition. The delay in the
adjudicatory proceedings resulted in part

! Because Parents’ appeals involve the

same underlying proceedings and raise
related issues, we exercise our discretion
to consolidate their appeals for decision.
See Rule 12-317(B) NMRA.
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March 31, 2023

Dear Colleagues,

It was my pleasure to serve as the 2022 Chair of the Client Protection Fund Commission, a statewide
body whose purpose is to promote public confidence in the administration of justice and the integrity
and competence of attorneys admitted and licensed to practice law in New Mexico. The Commission’s
history and work in 2022 are described in the following annual report.

A principal focus of the Commission’s work involves considering claims and allocating funds to
reimburse claimants for losses arising from the dishonest conduct of New Mexico attorneys. The
conduct at issue often involves misappropriation of client money by attorneys who commingled attorney
funds with client funds or otherwise failed to follow the rules concerning trust accounts, retainers,

and unearned fees. The increase in the number of such claims in the last few years, particularly claims
involving attorneys now deceased, highlights the critical importance of education and compliance in the
area of attorney trust accounting.

In 2022, the seventeenth full year of Commission operation, Commissioners approved 48 claims against 7
attorneys, with $179,367.99 allocated in total reimbursements. Commissioners also denied 13 claims and
carried 26 claims into 2023.

I thank all of my fellow Commissioners for their work, dedication, and service, with special thanks

to Jeff Baker, who served his final year as a Commissioner in 2022. On behalf of all Commissioners, I
thank the staff members of the State Bar and Disciplinary Board, whose contributions are essential to the
Commission’s mission and work.

Sincerely,

Linda Vanzi
2022 Chair

9 2440 Louisiana Blvd. NE, Ste 280 ‘ (505) 842-5781 P info@sbnm.org

Albuquerque, NM 87110 Fax (505) 766-6833 www.sbnm.org
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» Introduction

» History and Purpose

The purpose of the Client Protection Fund (CPF) is to promote
public confidence in the administration of justice and the
integrity of the legal profession by reimbursing losses caused
by the dishonest conduct of lawyers admitted and licensed

to practice law in the courts of this jurisdiction. The Client
Protection Fund Commission was established by order of

the New Mexico Supreme Court effective Dec. 13, 2005, as a
permanent commission of the State Bar of New Mexico Board
of Bar Commissioners. The Supreme Court adopted a modified
version of the American Bar Association’s model rules for
client protection funds and codified them at Rules 17A-001

et seq. of the New Mexico Rules Annotated. The Commission
oversees the CPF and is charged with receiving, holding,
managing, and disbursing money from the Fund according

to the rules. The State Bar is responsible for administering

the Commission, developing and approving the budget, and
managing operations and staffing. Since January 1, 2014, the New Mexico Disciplinary Board has assisted in the technical
administration of the Commission’ tasks, including the processing of claims under the Commission’s direction.

» Revenues

The initial resources for the Fund were provided in 2005 by a Supreme Court order transferring funds from accumulated
fines against lawyers who failed to comply with the Court’s Minimum Continuing Legal Education requirements. In 2008 the
Supreme Court ordered an additional transfer of funds from MCLE to the Fund. In 2009 the Supreme Court ordered a $15
annual assessment of every active New Mexico attorney pursuant to Rule 17A-003 (B) NMRA. In 2010, 2012, 2016, and 2018
additional monies were also transferred from MCLE to the Fund by Supreme Court Orders. The State Bar provides in-kind
support to the Fund and the Commission through staff support, office and meeting space, and fiscal administration. (See 2022
Financial Information, page 10). From time to time, the Fund receives monies from court-ordered sanctions directed to the
fund at the discretion of the judge.

» Eligible Claims

To qualify for a reimbursement from the Fund, a client must have incurred a financial loss caused by the dishonest conduct
of a New Mexico-licensed lawyer who was counseling, advising, or representing the client or serving in another fiduciary
capacity such as a trustee. The claim must be filed no later than five years after the client knew or should have known of the
lawyer’s dishonest conduct. Dishonest conduct is specifically defined under the CPF rules as wrongful acts such as theft or
embezzlement of money or the wrongful taking or conversion of money, property, or other things of value; e.g., failing to
refund unearned fees or borrowing money from a client without the intention to repay or disregarding the lawyer’s inability
or reasonably anticipated inability to repay. A typical CPF claim involves a lawyer who collected a retainer from a client,
performed some legal work, and then became unable or unwilling to finish the work or refund the unearned amount.

The rules also include a hardship exception which allows the Commission, in cases of extreme hardship or special and unusual
circumstances, to recognize a claim that was filed late or would not otherwise be reimbursable. This exception is rarely used.
The maximum reimbursable amount was increased in 2012 from $10,000 to $20,000 per individual claim, and, effective
January 1, 2016 from $20,000 to $50,000.

Full report available at www.sbnm.org/CPF



» Processing a Claim

The claimant must complete a prescribed claim form and have it notarized. The claimant must provide a copy of any written
agreement pertaining to the claim and copies of any checks, money orders, receipts, or other proof of payment. The claimant
is responsible for completing the form and providing evidence of a reimbursable loss up to the maximum amount payable
per claim.

The CPF gives notice of a claim to the lawyer against
whom it is filed (or the lawyer’s representative) and
allows 20 days for a response. The Disciplinary Board

is also notified of the claim. After the lawyer’s response
and other initial facts and documents are gathered, the
claim is assigned to one of the CPF commissioners for
investigation. The commissioner investigates and presents
a recommendation to the full Commission. If appropriate
under the circumstances, the recommendation includes
the investigating commissioner’s estimate of any amount
that should be allowed as a credit against the claim for
the value of work the lawyer performed or costs the
lawyer properly paid with client funds. The approval or
denial of a claim requires the affirmative votes of at least
five commissioners.

The claimant and the lawyer are notified of the Commission’s decision. Either party may request reconsideration in writing
within 30 days of the denial or determination of the amount of a claim. If no request for reconsideration is received, the
check for any approved reimbursement is sent after the notice period expires. If a timely request is received, the check for
any approved reimbursement is sent after the Commission has reconsidered its decision. Rule 17A-013 NMRA provides that
in either case the Commission’s decision is final and there is no further right of appeal. Reimbursement is discretionary and
no person has a legal right to reimbursement from the Fund. As part of the claim form, the claimant agrees to assign his/her
claims against the lawyer to the fund in the event that the CPF makes a payment, and the CPF may pursue reimbursement
and recovery from the lawyer or the lawyer’s successor (e.g., an estate).
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» 2022 Annual Report Highlights
and Commission Activities

The Client Protection Fund Commission finished its seventeenth full year of operation in 2022 paying nearly $180,000 in 48 claims
against 7 lawyers. To date, the Commission has paid $1,226,367 in cumulative reimbursements for clients’ financial losses involving 76
lawyers. Year-by-year and cumulative statistics appear later in this report.

The Commission met 4 times in 2022, with Commissioners appearing in person and via Zoom. There was no conference travel by the
Commissioners.

The Commission reminds everyone that Rule 17A-018(A) protects the confidentiality of information on claims, claimants, and
respondent lawyers with exceptions for approved claims and other limited purposes as set forth below:

A. Publicizing awarded claims. Claims, proceedings and reports involving claims for reimbursement are confidential until the
commission authorizes reimbursement to the claimant, except as provided below, unless provided otherwise by law. After
payment of the reimbursement, the commission shall publicize the nature of the claim, the amount of reimbursement, and
the name of the lawyer. The name and the address of the claimant shall not be publicized by the commission unless specific
permission has been granted by the claimant. The commission may provide a waiver to the claimant which authorizes
disclosure.

B. Exceptions. This rule shall not be construed to deny access to relevant information by the disciplinary board, other professional
discipline agencies or other law enforcement authorities as the commission shall authorize, or the release of statistical
information that does not disclose the identity of the lawyer or the parties, or the use of such information as is necessary to
pursue the fund’s subrogation rights under Rule 17A-015 NMRA.

» Visit the State Bar website at
www.sbnm.org
for further information on the
Client Protection Fund.

State Bar of New Mexico
Client Protection Fund

Full report available at www.sbnm.org/CPF 5



» 2022 Claims and
Respondent Lawyers

2022 Claims and Respondent Lawyers

As required by Rule 17A-018, the Commission reports that 48 claims resolved in 2022 resulted in payments to the
complaining party as a result of the actions of 7 lawyers. The following table summarizes those payments.

2022 Summary of Claims Approved by Lawyer

Lawyers Lawyer’s Status Claims Dollars
as of Approved Awarded
12/31/2022 in 2022 in 2022

Jon Fredlund Suspended 2 $6,309.13 Unearned Fees
Peter Keys Suspended 1 $996.60 Unearned Fees
Anthony Rascon Disbarred 2 $3,650.00 Unearned Fees
Daniel Salazar Suspended 2 $14,000.00 Unearned Fees
David Serna Deceased 13 $110,994.36 Unearned Fees
Sean Thomas Deceased 26 $34,597.65 Unearned Fees
Armando Torres Suspended 2 $8,820.25 Unearned Fees
Claims paid on lawyers Total approved 48 $179,367.99

6  Full report available at www.sbnm.org/CPF



» Annual Statistics 2006-2022

CLAIMS

APPROVED

2006-2017

2006-2022 Annual Statistics

2018

2019

2020

2021

2022

TOTALS

Total number of claims
approved in whole orin
part

236

48

318

Total dollar amount of
claims approved and paid
(revised from prior annual
reports after reconciliation
of cumulative lawyer
summary)

Total number of claims
denied in whole or part

$877,557

228

$43,054

20

$22,093

1

$41,877

12

$62,398

7

$179,367.99

13

$1,226,346.99

291

Total dollar amount of
denials

$1,290,274

$147,363

$ 164,065

$277,192

$149,624

$259,099.28

$2,287,617.28

Claims made over limit

20

1

23

Total amount denied over
limit

$290,638

$51,000

$341,638

Total amount denied for
other reasons

$999,636

$147363

$164,065

$277,192

$98,624

$259,099.28

$1,945,979.28

CLAIMS PENDING AT END OF YEAR

Claims undecided and
carried over to next year

103

12

15

16

34

26

Claim amount pending at
end of year

$545,025

$102,089

$272,336

$205,821

$347,744

$183,792.42

ATTORNEY STATISTICS

Total number of attorneys
with claims filed

215

20

14

14

20

27

CONTRIBUTIONS/
SANCTIONS/
RESTITUTION

$49,252.53

$6,934.96

$1,700.00

$12,932.31

$12,991.03

$16,465.18

$100,276.01

Full report available at www.sbnm.org/CPF 7
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from a delay in obtaining the autopsy re-
sults for Sibling. The following recitation
of facts is derived from testimony at the
adjudicatory proceedings.

{4} Sibling was born premature to Father
and another woman. Sibling entered
CYFD custody soon after birth, before
Father gained custody of him. For a pe-
riod of time in Sibling’s early life, while
Father was incarcerated, Sibling lived
with Mother and her parents. In time,
Father and Mother began living together,
Sibling came back into Father’s custody,
and Child was born to Parents. Sibling
had developmental delays. His gross mo-
tor movement was impaired, and he was
largely nonverbal. At the time of his death
at nearly five years old, Sibling was walk-
ing, but still in diapers. Family members
described that Sibling would sometimes
have tantrums and throw his body around
on the ground and on other objects when
he became angry or frustrated.

{5} On the day before Sibling’s death,
Mother’s brother (Brother), his wife, and
their two young sons spent the day at Par-
ents home with Mother, Father, Sibling,
and Child. Brother described that he and
Parents played with the four children.
Brother did not see anything concerning
in how Mother was caring for Sibling or
Child. Brother often left his two young
sons in Mother’s care.

{6} On the day Sibling died, he awoke at
around 3:00 a.m., and Mother gave him
some water before putting him back to
bed. She later found him at the bathroom
sink running his hands under the water
and looking dazed. She asked him what
was wrong, but he did not respond. She
then took Sibling to another room, and as
he was seated on the floor, he fell over, ap-
parently unable to support himself. Con-
cerned, Mother woke Father, and Mother
called 911. At some point, Sibling stopped
breathing, and Father began giving him
CPR. After paramedics arrived, Sibling
was taken to the emergency room. He died
later that day at the hospital.

{7} The forensic pathologist who per-
formed the autopsy on Sibling’s body re-
ported that the cause of death was diabetes
insipidus, with a significant contributing
condition of blunt head trauma. Diabetes
insipidus is the body’s inability to handle
water in the blood, which can elevate salt
levels in the blood; elevated salt levels, in
turn, can cause seizures, damage brain
cells, and cause death. The forensic pa-
thologist testified that the autopsy also
revealed multiple areas of blunt force
trauma to the head and the torso. One
such trauma caused a subdural hemor-

rhage that was estimated to have predated
Sibling’s death by about two to four days.
Of the external bruises on Sibling’s body,
the only one the forensic pathologist was
able to date was behind Sibling’s right ear,
which he estimated to be at least eigh-
teen hours old. Ultimately, the forensic
pathologist deemed the manner of death
undetermined because, whether the dia-
betes insipidus was a preexisting organic
condition or caused by blunt head trauma,
was unknown. CYFD’s expert in forensic
pediatrics also testified to her opinion
that some of the trauma on Sibling’s head
and torso was indicative of abuse. Parents’
expert witness in anatomic, clinical, and
forensic pathology opined that a pineal
gland tumor in Sibling’s brain (and not
some external force) triggered the diabetes
insipidus and that Sibling died of natural
causes.

{8} After the close of evidence, the district
court ordered the parties to submit written
closing arguments and proposed findings
of fact and conclusions of law. Parents and
Child’s guardian ad litem’s submissions
proposed that Sibling’s death was due to
natural causes, that Child not be adjudi-
cated as abused, and that the petition be
dismissed. CYFD proposed that Sibling’s
death was nonaccidental and that Child be
adjudicated abused.

{9} The district court orally announced
its findings of fact and conclusions of
law, which then were memorialized in
the adjudicatory judgment. The district
court, quoting the statutory language of
Section 32A-4-2(B)(4), concluded Child
is an abused child as to Mother and Father
as follows: “[Child]’s parents have know-
ingly, intentionally, or negligently placed
the child in a situation that may endanger
the child’s life or health” The district court,
quoting the statutory language of Section
32A-4-2(C)(1), concluded aggravated
circumstances existed as to Mother and
Father as follows: “[Child]’s parent or
custodian has attempted, conspired to
cause, or caused great bodily harm to the
child or great bodily harm or death to the
child’s sibling”* In toto, the district court’s
findings of fact were:

a. [Sibling] died February 18,
2019;

b. [Sibling] was an older sibling
of [Child]; [Mother] and [Father]
are the parents of [Child];

c. The cause of the death of
[Sibling] was diabetes insipidus,
with a significant contributing
factor of blunt head trauma;

d. Diabetes insipidus is a con-
dition caused by the disregulation

http://www.nmcompcomm.us/

of glandular functions, flushing
fluid from the body and result-
ing in a dangerous imbalance of
minerals;

e. The cause of the diabetes in-
sipidus that resulted in [Sibling]’s
death was blunt force trauma to
the head, shown by a significant
subdural hemorrhage and the
accumulation of [sixty] milliliters
of blood in the brain and skull
cavity;

f. Itis evident from the healing
in the subdural hemorrhage that
some of the blunt head trauma
[Sibling] suffered was inflicted
more than [eighteen] hours prior
to [Plarents’ call to first respond-
ers;

g. Although there is evidence
[Sibling] was prone to accidents,
the trauma and bruising in some
areas of the head and torso are in-
consistent with accidental injury;
and

h. The opinion offered by
[Parents’] expert witness, that
a pineal-glial cyst caused the
deadly condition diabetes in-
sipidus, disregards the significant
evidence of blunt force trauma
to [Sibling] and subarachnoid
hemorrhaging in close proximity
to the pituitary gland.

{10} After Parents appealed the adju-
dicatory judgment, CYFD moved for a
permanent guardianship, pursuant to
NMSA 1978, Sections 32A-4-31 (2005)
and 32 (2009), seeking the appointment of
Mother’s mother and stepfather as perma-
nent guardians of Child and contending,
among other things, that “termination of
parental rights is not in . . . Child’s best
interests” The district court granted the
motion, appointed Mother’s mother and
stepfather as Child’s permanent guardians,
reserved Parents’ right to appeal the adju-
dicatory judgment, and dismissed CYFD
from the district court action.
STANDARD OF REVIEW

{11} The burden was on CYFD to estab-
lish through clear and convincing evidence
that Child was abused. See State ex rel.
Child., Youth & Fams. Dep’t v. Amanda
H.,2007-NMCA-029, ¢ 22, 141 N.M. 299,
154 P.3d 674; see also NMSA 1978, § 32A-
4-20(H) (2014) (establishing the clear and
convincing standard for adjudications of
abuse and neglect). To evaluate Parents’
sufficiency challenge on appeal, “we must
determine whether the district court’s de-
cision is supported by substantial evidence
of a clear and convincing nature’” State ex

2 On appeal, CYFD maintains that aggravated circumstances exist as a result of “Parents’ failure to seek medical attention when
they knew [or] should have known about Sibling’s abuse.” As we explain in our examination of the district courts adjudication of
abuse, this assertion is supported neither by findings of fact made by the district court nor substantial evidence in the record.
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rel. Child., Youth & Fams. Dep’t v. Alfonso
M.-E., 2016-NMCA-021, ¢ 26, 366 P.3d
282. “For evidence to be clear and con-
vincing, it must instantly tilt the scales in
the affirmative when weighed against the
evidence in opposition and the fact finder’s
mind is left with an abiding conviction that
the evidence is true” State ex rel. Child.,
Youth & Fams. Dep’t v. Michelle B., 2001-
NMCA-071, 9 12, 130 N.M. 781, 32 P.3d
790 (internal quotation marks and citation
omitted). “Substantial evidence is relevant
evidence that a reasonable mind would ac-
cept as adequate to support a conclusion”
State ex rel. Child., Youth & Fams. Dep't v.
Keon H., 2018-NMSC-033, € 36,421 P.3d
814 (internal quotation marks and cita-
tion omitted). “We will uphold the district
courts judgment if, viewing the evidence
in the light most favorable to the judgment,
a fact finder could properly determine that
the clear and convincing standard was
met” Alfonso M.-E., 2016-NMCA-021, §
26 (internal quotation marks and citation
omitted). To the extent our review involves
questions of law, it is de novo. Michelle B.,
2001-NMCA-071, § 12.

DISCUSSION

{12} Before we address whether substan-
tial evidence supports the adjudication
of abuse of Child, we briefly discuss the
parties’ dispute about the cause of Sibling’s
death, as this largely has been the focus
of these proceedings to date. The parties
vigorously disputed below and now dis-
pute on appeal whether Sibling’s diabetes
insipidus and death resulted from blunt
head trauma. The cause of Sibling’s death
was the focal point of the adjudicatory
hearings and the district court’s findings.
We, however, find it unnecessary to ad-
dress the parties’ arguments in this regard.
Even assuming sufficient evidence sup-
ports the district court’s finding that blunt
head trauma caused Sibling’s diabetes
insipidus and death, CYFD did not meet
its burden to prove that Child is an abused
child under Section 32A-4-2(B)(4).

{13} We reach this conclusion in view
of CYFD’s theories of abuse before us.
CYFD’s contention that Child is an
abused child is not based on an allegation

that Child suffered abuse at the hands
of Parents. Instead, CYFD relies on the
endangerment definition in Section
32A-4-2(B)(4), which defines an “abused
child” as a child “whose parent, guardian
or custodian has knowingly, intentionally
or negligently placed the child in a situa-
tion that may endanger the child’s life or
health” CYFD contends Parents™ actions
or inactions vis-a-vis Sibling endangered
the life or health of Child. What, precisely,
CYFD contends Parents did (or did not do)
to or for Sibling, such that placing Child
in the same environment that Sibling had
been in would endanger Child, is, frankly,
difficult to discern from the record and the
briefing on appeal.
{14} Asbest we can tell, CYFD advances
two theories why Child is abused under
Section 32A-4-2(B)(4). First, CYFD con-
tends that because Sibling was “physically
abused,” as that term is defined in Section
32A-4-2(H), this alone renders Child
endangered under Section 32A-4-2(B)
(4). Second, CYFD contends that Parents
“knew or should have known” about Sib-
ling’s injuries or abuse and should have
taken action to protect him before they
called for help on the day of his death, and
that Parents’ failure to do so renders Child
endangered under Section 32A-4-2(B)(4).
As we discuss below, CYFD’s first theory
fails because, as this Court has previ-
ously explained, an adjudication of abuse
“require[s] some degree of culpability or
responsibility on the part of the parent”
State ex rel. Child., Youth & Fams. Dep’t
v. Vincent L., 1998-NMCA-089, ¢ 10, 125
N.M. 452, 963 P.2d 529. CYFD’s second
theory of abuse is void of substantial
evidence in the record and likewise fails.
I. Proof That Sibling Was Physically
Abused, by Itself, Does Not Render
Child Endangered Under Section
32A-4-2(B)(4)
{15} Both Parents argue at length that
insufficient evidence supports a finding, if
any, by the district court that one or both
of them caused any injury to Sibling. We
understand from CYFD’s briefing on ap-
peal, however, that this is not the theory
of abuse advanced by CYFD.? Instead, in

response to Parents’ argument, CYFD
effectively concedes that insufficient evi-
dence exists to support a finding that one
or both Parents “harmed Sibling” and as-
serts that the district court “did not have
[to] find that one or both Parents caused
Sibling’s injuries.”

{16} Insupport of its argument that Par-
ents need not have caused Sibling’s inju-
ries, CYFD cites the definition of “physical
abuse” in the Abuse and Neglect Act.

“[Plhysical abuse” includes
any case in which the child suf-
fers strangulation or suffocation
and any case in which the child
exhibits evidence of skin bruising,
bleeding, malnutrition, failure
to thrive, burns, fracture of any
bone, subdural hematoma, soft
tissue swelling or death and:

(1) there is not a justifiable
explanation for the condition or
death;

(2) the explanation given for
the condition is at variance with
the degree or nature of the condi-
tion;

(3) the explanation given for
the death is at variance with the
nature of the death; or

(4) circumstances indicate
that the condition or death may
not be the product of an acciden-
tal occurrence.

Section 32A-4-2(H). In citing this defini-
tion, CYFD appears to contend that Sibling
was physically abused by sormeone and that
this fact alone renders Child endangered in
Parents’ care under Section 32A-4-2(B)(4).
{17} To the extent CYFD argues that
Sibling’s physical abuse in and of itself—
without any corresponding parental culpa-
bility in or responsibility for the abuse—is
sufficient to render Child abused under
Section 32A-4-2(B)(4), we cannot agree.
Although it is not required under Section
32A-4-2(B)(4) that the parent inflict or
cause harm to a child, it is required that
the parent be responsible or culpable in
some way for placing the child in a situa-
tion that may endanger the child’s life or
health. See § 32A-4-2(B)(4) (requiring

3

New Mexico law permits a district court to adjudicate a child as abused if CYFD establishes through clear and convincing evi-

dence that a parent physically abused a sibling. See, e.g., In re LN.M., 1987-NMCA-043, €9 11, 18-19, 27, 105 N.M. 664, 735 P.2d
1170 (holding that the father’s severe physical abuse of the sibling and the mother’s failure to protect the sibling supported the trial
courts finding that the parents endangered the child and the trial courts conclusion that the child was abused under a provision
substantially identical to Section 32A-4-2(B)(4)); State ex rel. Child. Youth & Fams. Dep't v. Arthur C., 2011-NMCA-022, 49 28, 33,
149 N.M. 472, 251 P.3d 729 (holding that “the court validly relied on the past physical abuse of [the child’s] sibling, at least in part,
to find sufficient evidence of abuse [under Section 32A-4-2(B)(4)] and neglect of [the child]”). But, again, we do not understand this
to be CYFD’s theory of abuse in this case. Furthermore, the district court made no findings of fact as to that theory. In fact, CYFD
proposed factual findings supporting an inference that Parents were responsible for Sibling’s injuries—i.e., that Sibling, in the days
immediately preceding his death, was cared for almost exclusively by Mother and Father. These findings, however, were not adopted
by the district court and, as a result, are deemed rejected. See In re Guardianship of Ashleigh R., 2002-NMCA-103, 4 18, 132 N.M.
772, 55 P.3d 984 (“When a trial court rejects proposed findings of fact, we assume that there was insufficient evidence to support
them.); see also In re Yalkut, 2008-NMSC-009, ¢ 18, 143 N.M. 387, 176 P.3d 1119 (“[FJailure to make a finding of fact is regarded as
a finding against the party seeking to establish the affirmative.”). We therefore give this theory of abuse no further consideration.
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that the parent “knowingly, intentionally or
negligently place[] the child in a situation
that may endanger the child’s life or health”
(emphasis added)). This requirement was
made clear over twenty years ago in Vin-
cent L., a case in which this Court held that
all adjudications of abuse “require some
degree of culpability or responsibility on
the part of the parent” 1998-NMCA-089,
9 10; see also State ex rel. Child., Youth ¢
Fams. Dep't v. Carl C., 2012-NMCA-065,
€9 13, 15, 281 P.3d 1242 (reading Vincent
L. as holding that the district court is
required to assign responsibility for the
abuse or neglect to a parent).*

{18} In Vincent L., CYFD argued that
the definition of “physical abuse,” quoted
above, provides an independent ground to
adjudicate a child abused when the parent,
guardian, or custodian is not responsible
for the abuse. 1998-NMCA-089, ¢ 9. This
Court rejected CYFD’s argument, explain-
ing that “this definition of physical abuse,
rather than providing an independent
basis for proceeding on an abuse petition,
simply defines what is meant by physical
abuse in the definition for an abused child”
Id. The Court went on to explain that “a
child is either neglected or abused due to
actions or inactions by a parent or guard-
ian”” Id. € 10. As a result, CYFD must “show
that the parent or guardian had a duty to
the child and through some action or in-
action allowed the child to be harmed or
neglected” Id. Further, although “[t]here
is no requirement of criminal culpability,”
the Court explained, “there must still be a
showing that the parent or guardian was
responsible somehow for the harm?” Id.; cf.
Carl C.,2012-NMCA-065, § 13 (providing
that, to adjudicate a child abused under
Section 32A-4-2(B)(1), the risk of harm
to the child must be caused by a parent,
as distinct from the situation in which,
e.g., the child was sexually abused by a
neighbor or bullied at school). The Court
concluded, “[W]e do not believe that the
[L]egislature intended to make evidence
of physical abuse alone, without any evi-
dence that a parent was in some fashion

responsible for the injury, enough to prove

a child abused under the Act” Vincent L.,

1998-NMCA-089, ¢ 12. In sum, an abuse

adjudication cannot be based on the mere
fact that the child is the victim of physical
abuse; instead, the parent, through action
or inaction, must somehow be culpable in
or responsible for the harm to the child. See

id. €4 9-12; see also § 32A-4-2(B) (requir-

ing culpability or responsibility of parent

under all definitions of “abused child”).

{19} Under Vincent L., physical abuse of

Child, without any corresponding culpa-

bility or responsibility on the part of Par-

ents, would be insufficient to support an
adjudication of abuse. See 1998-NMCA-

089, 99 9-12; see also § 32A-4-2(B). Like-

wise, physical abuse of Sibling in and of

itself is insufficient to support a finding
that Child is endangered under Section
32A-4-2(B)(4), and thus CYFD’s conten-

tions to the contrary fail. Id.

II. CYFD’s Contention That Parents
Knew or Should Have Known
About Sibling’s Abuse or Injuries
Is Not Supported by Substantial
Evidence

{20} Inapparent recognition of the need

to establish culpability or responsibility,

CYFD contends that Parents knew or

should have known about Sibling’s abuse

or injuries—in particular, bruising on Sib-
ling’s body—and failed to act appropriately
in the face of this actual or constructive
knowledge.” Although CYFD does not
cite the “neglected child” definition in the

Abuse and Neglect Act, it appears CYFD’s

argument is premised on some theory of

neglect of Sibling. See § 32A-4-2(G)(3)

(defining a “neglected child” as a child

“who has been physically . . . abused, when

the child’s parent, guardian or custodian

knew or should have known of the abuse
and failed to take reasonable steps to
protect the child from further harm”); see

also Michelle B., 2001-NMCA-071, ¢ 17

(providing that, to support a finding of ne-

glect, “the court must have been presented

with clear and convincing evidence of [the
parent’s] culpability through intentional

or negligent” action or inaction). CYFD’s
neglect argument fails.

{21} As an initial matter, the district
court made no findings of fact to the
effect that Parents knew or should have
known about Sibling’s injuries and failed
to respond appropriately. None of the
district court’s findings, which are set out
in full in the background section of this
opinion, relate to whether—or support
a finding that—Parents knew or should
have known about Sibling’s injuries. As a
result, the district court’s findings cannot
support a legal conclusion that Parents
neglected Sibling because they knew or
should have known about his injuries
and failed to respond appropriately. Cf.
State ex rel. Child., Youth ¢» Fams. Dep't v.
Amanda M., 2006-NMCA-133, € 31, 140
N.M. 578, 144 P.3d 137 (explaining that
the district court’s findings did not sup-
port the legal conclusion that the mother
“inflicted or caused” the child’s physical
abuse under Section 32A-4-2(B)(2)). And
although we must construe findings liber-
ally in support of a judgment, we cannot
go so far as to find facts omitted by the
district court. See Toynbee v. Mimbres
Mem’l Nursing Home, 1992-NMCA-057,
¢ 16, 114 N.M. 23, 833 P.2d 1204 (ex-
plaining that “[o]n appeal, a reviewing
court liberally construes findings of fact
adopted by the fact finder in support of a
judgment”); Herndon v. Albuquerque Pub.
Schs., 1978-NMCA-072, € 14, 92 N.M.
635, 593 P.2d 470 (providing that “it is
beyond the function of an appellate court
to find facts omitted by the trial court”
and that our duty is instead “to interpret
the findings made to determine whether
the findings are sufficient to support the
judgment entered”).

{22} Regardless, even had the district
court made findings in support of
CYFD’s theory that Parents knew or
should have known about Sibling’s inju-
ries and failed to act appropriately, the
evidence CYFD directs us to on appeal
does not support that theory. CYFD cites
the following:

4

Carl C. grappled with the specific question of whether Section 32A-4-2(B)(1) requires CYFD to prove which parent in particular

placed the child at risk by his or her inaction, so long as CYFD can prove at least one parent did. See Carl C., 2012-NMCA-065, 49
12-16. In this case, we deal with a different question—i.e., whether CYFD can adjudicate a child abused without proof that either
parent is somehow culpable or responsible. Vincent L. answered this question in the negative, and this holding remains good law
today. See Carl C., 2012-NMCA-065, €6 13, 15. Although there was a period of time following Vincent L. when one definition of
“abused child,” § 32A-4-2(B)(1) (1997), appeared not to require the culpability or responsibility of a parent, all definitions of “abused
child” in the 1993 version of Section 32A-4-2(B), at issue in Vincent L., like the current version of Section 32A-4-2(B), require some
culpability or responsibility on the part of a parent. Compare § 32A-4-2(B) (1993) (requiring abuse “inflicted by the child’s parent,”
a parent who “has knowingly, intentionally or negligently” endangered the child, or a parent who “has knowingly or intentionally
tortured, cruelly confined or cruelly punished the child”), with § 32A-4-2(B) (requiring “action or inaction of the child’s parent,’
physical abuse “inflicted or caused by the child’s parent,” sexual abuse or exploitation “inflicted by the child’s parent,” a parent who
“has knowingly, intentionally or negligently” endangered the child, or a parent who “has knowingly or intentionally tortured, cruelly

confined or cruelly punished the child”).

5

CYFD is not entirely consistent with its argument on this point. At times, it argues that Parents knew or should have known about

Sibling’s abuse; and at others, it argues that Parents knew or should have known about Sibling’s injuries. All of CYFD’s arguments,
however, turn on actual or constructive knowledge of Sibling’s injuries—a premise, as we discuss, that lacks support in the record.
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Sibling was at higher-than-nor-
mal risk of abuse due to his
premature birth, developmental
delays, lack of potty-training,
having a younger sibling, and
having a nonbiological parent re-
portedly as the primary caregiver.
There were indications of Father
having anger management issues.
Mother’s demeanor seemed “odd”
to [one of the officers who re-
sponded to the 911 call on the day
of Sibling’s death]. Between Sib-
ling’s transition [from Mother’s
mother] to Parents and his death,
[Mother’s mother and stepfather
never| saw Parents’ home or how
Sibling was cared for in the home.
[Mother’s mother] saw nothing in
the home that Sibling might have
accidentally fallen on.
This evidence, such as it is, does not relate
to, let alone establish, Parents” actual or
constructive knowledge of Sibling’s in-
juries or Parents’ inaction in response to
such injuries. In fact, it supports nothing
more than a vague inference of a risk of
harm to Sibling. Such an inference, this
Court previously has explained, “does
not meet a clear and convincing standard,
instantly tilting the scales in the affirma-
tive, for any of the statutory definitions” of
abuse or neglect. State ex rel. Child., Youth
& Fams. Dep’t v. Shawna C., 2005-NMCA-
066, € 22,137 N.M. 687, 114 P.3d 367 (re-
jecting a similar attempt to establish that

a father’s personality traits and criminal
history created an inference of child abuse,
despite the absence of any evidence of the
father being violent toward the child).
{23} Nor does our review of the record
reveal evidence that might support CYFD’s
contention that Parents knew or should
have known about Sibling’s injuries, par-
ticularly Sibling’s bruising, and failed to
take appropriate action. In terms of the
medical evidence: Other than a single
bruise behind Sibling’s right ear, which
was described as prominent and yellowish
and at least eighteen hours old, the record
before us contains little description about
the nature of the bruising on Sibling’s
body,® and it contains no information
about when that bruising might have been
visible or whether a lay person would have
recognized such bruising as nonaccidental
or needing immediate medical attention.
Further, there is no evidence that Sibling’s
subdural hemorrhage would have resulted
in noticeable symptoms. In terms of lay
testimony: Three witnesses—Mother, Fa-
ther, and Brother—saw Sibling in the days
before his death. Of those witnesses, only
Father testified to Sibling’s injuries, de-
scribing them as bumps and bruises from
playing with other children, but nothing
out of the ordinary.’

{24} 1In short, CYFD’s assertion that
Parents knew or should have known
about Sibling’s injuries and failed to take
appropriate action is unsupported. Com-
pare Amanda M., 2006-NMCA-133, € 30

(affirming an adjudication of abuse where
“[the m]other was aware that something
was wrong with [the child]” and there
was “expert testimony that injuries like
[the child’s] would result in immediately
apparent signs of trauma” and conclud-
ing that “[t]hese signs were sufficient to
have put [the m]other on notice that [the
child] required immediate medical atten-
tion”), with Michelle B., 2001-NMCA-071,
¢ 15 (reversing a finding of abuse against
the mother based on sexual abuse by the
father where the record was “silent” as
to evidence establishing that the mother
knew or should have known that the
father intended to injure the child or had
a propensity to sexually abuse the child).
CONCLUSION

{25} Having examined the evidence in
the light most favorable to CYFD in view
of CYFD’s theories of child abuse in this
case, we conclude that CYFD failed to
establish by clear and convincing evidence
that Child is an “abused child” under Sec-
tion 32A-4-2(B)(4). We therefore reverse
the adjudication of abuse as to Mother and
Father. Because we reverse on this basis,
we do not reach Parents’ claims of error as
to the aggravated circumstances finding.
{26} IT IS SO ORDERED.

JENNIFER L. ATTREP, Judge

WE CONCUR:

JANE B. YOHALEM, Judge
KATHERINE A. WRAY, JudgeIN THE
COURT OF APPEALS OF THE STATE
OF NEW MEXICO

6

of the record on appeal.
7

Although the autopsy report and photographs were introduced into evidence before the district court, they were not made part

CYFD contends Father’s description of Sibling’s injuries is contradicted by what the autopsy revealed and, as a result, suggests that

“Father was either negligent in caring for Sibling’s well-being or intentionally hiding his son’s real condition.” As noted, the autopsy
report and photographs were not made part of the appellate record. Regardless, given that the timing of all but one of Sibling’s bruises
could not be established and no testimony or evidence described how the bruises would have appeared at the time Father described,
the possible discrepancy between Father’s description and what the autopsy later revealed is not indicative of negligent care or deceit,

as CYFD suggests.
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Dear State Bar Members,

I am Sarah Gorman, president of the New Mexico Hispanic Bar Association. I want to take this op-
portunity to introduce myself, our board, keep you informed as to our upcoming events and plans. We
have a talented, enthusiastic and diverse board and we look forward to fulfilling our mission of pro-
moting and advocating for Hispanic/Chicana/o/x, Latina/a/x legal professionals, as well as supporting
our community through education, mentorship and scholarships. If you've let your membership lapse,
we invite you to re-join the NMHBA this year and if you are a new member or an ally to the Hispanic
legal community, we welcome your membership!

I am a 2005 University of New Mexico School of Law graduate, born and raised in Albuquerque with roots in Santa Fe,
Belen, and Taos. I have practiced as a state public defender in Albuquerque, a Federal Public Defender in San Diego and a
Criminal Justice Act practitioner in San Diego and New Mexico. Please meet our current NMHBA Board:
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This year, we will be providing continuing education opportunities
and monthly mixers. One of the hallmarks of the NMHBA has been
providing mentorship to our UNM MALSA law students, and we are
also sponsoring and supporting the return of Law Camp for New
Mexico middle-schoolers. Our NMHBA holiday fundraiser provides
much-needed scholarships to law students, and we plan on providing
opportunities to our membership for mentorship by current mem-
bers of the judiciary, as it is important that our judiciary reflect our
community. As part of our continued support for law students and the
Hispanic/Chicana/o/x, Latina/o/x legal community, we will be advo-
cating for an increase in admissions of Hispanic students and New
Mexico residents and the reinstatement of the student representative
on the admissions committee. These admissions issues directly affect
the composition of our legal community and the NMHBA.

We invite you to join us for a happy hour at Hollow Spirits on May 18, 2023 at 5pm-7pm.
We look forward to seeing you at our events this year.

Gracias,
Sarah M. Gorman

Questions? Smgorman.Jaw@gmail.com or nmhispanicbar@gmail.com

The NMHBA thanks our generous sponsors of the 2022 Holiday Fundraiser
and look forward to your support in 2023:

Cuddy & McCarthy, LLP « Peacock Law P.C. « O'Brien & Padilla, P.C. « Elias Law
Allen Law « Adams and Crow Law Firm « Law Offices of Mary T. Torres

Law Office of Victoria Lucero, LLC « Ben Sherman Law « Medrano Struck PC
Resnick and Louis, PC « Runfit « McGinn, Montoya, Love, and Curry, PA.
Jones, Skelton & Hochuli « Art DeLaCruz

Paid Advertising
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BETH A. MOHR

The CFE, CFCS, CAMS, CCCI, MPA, PI

McHard Firm

Areas of Expertise
e Police Misconduct ¢ Evidence Handling
¢ Use of Force e False Confessions
¢ Interviewing, Interrogations « Civil Rights Violations
e Police Ethics e Police Policy, SOPs
¢ Investigative Failure ¢ Fraud
¢ Habeas Consulting  Embezzlement Cases
¢ False Arrest ¢ Money-Laundering Cases
e Failure to Train / Failure to Supervise ¢ Cryptocurrencies / Bitcoin

www.TheMcHardFirm.com

505-554-2968 © 619-764-6144
Offices in Albuguerque & San Diego - Practicing Nationwide

NM-PI License #2503 AZ-PI License #1639940 CA-PI License #29074

Save almost 18% over
regular prices!

o L pis
2023

CPA Expert Witness ‘ é% * {::’?

Commercial Damages

BACA & HOWARD RC.

CERTIFIED PUBLIC ACCOUNTANTS

Lock in your savings!
. _ Pre-pay 12 credits
Business Valuation for only $485

Credits must be redeemed by
Dec. 31, 2023

Fraud and Forensic
Analysis Contact us for more info:
cleonline@sbnm.org

Mediation

-
V New Mexico State Bar Foundation
/ Center for Legal Education
N—"
Redeemable on Center for Legal Education courses only.

2155 Louisiana Blvd NE Ste. 7000 Albuquerque NIV E:YAR) Exclusions: No teleseminar or other third-party content. No
505-200-3800 | WWW.b;cahoward.cor’n refunds or roll-over of unused credits.

Samuel L. Baca, CPA/ABV/CFE, CVA, MAFF
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Joy in Learning® Since 1938

« Core Values - Fenton Ranch
» Learning Lab + Community Service Projects
» Bus Service « Nonprofit

Planting . ‘
seeds | Now accepting g

By connecting with

the natural world applications for 2023-2024 U3

at Fenton Ranch.

We are the only Albuquerque elementary school
accredited by the Independent Schools Associdtion

of the Southwest. %’(%SAS @ [ﬂﬂl[l

Financial Aid Available

1801 Central Avenue NW - 505.243.6659
www.manzanodayschool.org

T

DUBL

Rick Beitler

(505) 768-7260
rbeitler@rodey.com

June 10 - 17, 2023
, ~%17.5 CLE Hours

44 years of litigation experience:
Medical malpractice
Professional liability

Personal injury
General tort litigation

Inductee, Roehl Circle of Honor for Trial Lawyers

Join us at Recognized by Best Lawyers in America,

Chambers U.S.A., and Southwest Super Lawyers

The Davenport
: AV Preeminent Martindale-Hubbell rated

“% #in Dublin.

Visit WWW.DEStiﬂatiUﬂclEs.GUm 505.765.5900 | Albuquerque & Santa Fe | info@rodey.com H“I]EY Law
for more information. www.rodey.com | Kd B
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Zia Trust, Inc.

The Adpisors” Trust Company”

INDEPENDENT
CORPORATE
TRUSTEE

o 8 Trust Officers
e Includes 4 JDs, 2 CTFAs, & 1 NCG

e Acceptingall types of assets

o Collaborative with other advisors

We work alongside your clients’
investment advisor

505.881.3338 —:::} www.ziatrust.com

6301 Indian School Rd NE Suite 800 Albuquerque, NM 87110

A state-chartered, locally-owned, independent trust company

LT .
«'e . Y
v
- s -
& A \ y w
N t >
U NS . .
N = 3 N\

HONORI
HERITAGE TRUST FAMILIES

LOCAL = INNOVATIVE = TRUE Let's honor yours

HTRUST.COM . 575.758.7700 - NEW MEXICO
Offices in Taos, Santa Fe & Albuquerque

Kl ¥ Linked

@4 State Bar

New Mexico

Est. 1886

N
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KAYTHEE HLAING

Kaythee is Sutin, Thayer & Browne’s newest lawyer.

Kaythee is a seasoned litigator who brings an extensive background
in trials, civil litigation, and arbitrations. Prior to joining Sutin, Kaythee
served as Assistant A.G. for the New Mexico Office of the Attorney
General, where she built on her experience garnered during her tenure
as Assistant D.A. for the Bernalillo County District Attorney’s Office.
Kaythee received her J.D. from the University of New Mexico School of
Law. She is fluent in Burmese and conversant in French and Japanese.

SUTIN
THAYER &7

BROWNE

L A w Y E R S

ALBUQUERQUE SANTA FE

New Mexico’s Business Lawyers®
www.sutinfirm.com

2023
I W emariam

The State Bar of New Mexico Senior
Lawyers Division is honored to host
the annual Attorney In Memoriam
Ceremony. This event honors New
Mexico attorneys who have passed
away during the last year (November
2022 to present) to recognize their
work in the legal community. If
you know of someone who has
passed and/or the family and
friends of the deceased (November
2022 to present), please contact
memberservices@sbnm.org.

This course has been approved by
NM MCLE for 30 general and 2
ethics/professionalism CLE credits.
We will report a maximum of 22
credits (20 general, 2 ethics/
professionalism) from this course to
NM MCLE, which MCLE will apply to
your 2023 and 2024 requirements,
as provided by MCLE Rule 18-201.

30 GENERAL CREDITS
2 ETHICS/PROFESSIONAL CREDITS

This is an intensive 2 weekend

“learning by doing” course offered
by the School of Law
to members of the legal profession,
community members, and current,
upper class law students. Training
tools include mediation simulations
and debriefings, professional
demonstrations, videotapes, small
and large group discussions and
guest speakers.

m SCHOOL

L OF LAW

MEDIATION TRAINING
SUMMER OFFERING

July 7-9 and 14-16, 2023

Attendance is mandatory for all classes,
both weekends.

INSTRUCTORS
Dathan Weems & Hannah Bell

FRIDAYS: 1:00PM — 6:00PM
SATURDAYS: 9:00AM — 5:30PM
SUNDAYS: 9:00AM — 4:00PM
Community enrollment is limited, so register

now for this valuable opportunity to learn
the skill and art of mediation!

Classes held at UNM Law School
1117 Stanford Drive NE

FOR MORE INFORMATION & ON-LINE REGISTRATION VISIT:

https://lawschool.unm.edu/mediation/index.html
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’m
LETHERER

INSURANCE CONSULTANTS, INC.

PROFESSIONAL LIABILITY SPECIALISTS

We shop up to 22 professional liability insurance companies
to find the right price and fit for your law firm.

Make sure your insurance
policy has:
+ Prior acts coverage, to
cover your past work.
« Claim expenses outside the
limit of liability, no PacMan.
«“A"rating from A.M.
Best, important, some
companies are NOT!
- Free tail options for retiring
attorneys.

N o

Brian Letherer Mallory Letherer

We help solve insurance problems for the growth of your firm

1540 Juan Tabo NE, Suite H, Albuquerque, NM 87112
bletherer@licnm.com « 505.433.4266
www.lichm.com

— MEDIATION—
JOHN B. POUND

jbpsfnm@gmail.com

505-983-8060
505 Don Gaspar, Santa Fe

MEDIATION & ARBITRATION SERVICES

In-Office or Zoom Medlations Statewide
HON. WILLIAM A. SANCHEZ, RET.

42 years legal experience as
State District Judge (21 years),
Trial Lawyer and Mediator/Arbitrator

Short Deadlines Accommodated

SANCHEZ SETTLEMENT & LEGAL SERVICES LLC ¢ (505) 720-1904
sanchezsettled@gmail.com ¢ www.sanchezsettled.com

Walter M. Drew

Construction Defects Expert

45 years of experience
Construction-quality disputes
between owners/contractors/

architects, slip and fall, building
inspections, code compliance,
cost to repair, standard of care

(505) 470-6630
waltermdrew@gmail.com

Visit the
State Bar of
New Mexico’s
website

We have a podcast!

SBNIM
IS Hear

Listen at
www.sbnm.org

@ e Spotify:

>

@ State Bar
New Mexico

Est. 1886
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Classified

Public Defender

Pueblo of Laguna, NM - Great employer
and benefits, competitive pay DOE! Seeking
full-time attorney to represent adult crimi-
nal defendants and juveniles in delinquency
cases in Laguna Pueblo Court. Leisurely
commute from Albuquerque metro, Los
Lunas, or Grants. Apply now, will fill quickly.
Application instructions and position de-
tails at: Employment | Pueblo of Laguna
(lagunapueblo-nsn.gov)

Deputy District Attorney, Senior
Trial Attorneys, Trial Attorneys, and
Assistant Trial Attorneys

The Third Judicial District Attorney’s Office
in Las Cruces is seeking a Deputy District
Attorney, Senior Trial Attorneys, Trial At-
torneys, and Assistant Trial Attorneys. You
will enjoy the convenience of working in a
metropolitan area while gaining valuable
trial experience alongside experienced Attor-
ney’s. Please see the full position descriptions
on our website http://donaanacountyda.com/
Submit Cover Letter, Resume, and references
to Whitney Safranek, Human Resources
Administrator at wsafranek@da.state.nm.us

Associate Attorney

Stiff, Garcia & Associates, insurance defense
firm, seeking full time experienced attorney
for immediate opening. Must have excellent
writing and communication skills. We offer
medical, dental, life and disability insurance
plus 6% 401K. Salary, DOE. We will consider
remote and or part-time depending upon
qualifications. Please send resume to agarcia@
stifflaw.com

Litigation Attorney

Cordell & Cordell, P.C., a domestic litigation
firm with over 100 offices across 36 states, is
currently seeking an experienced litigation
attorney for an immediate opening in its
office in Albuquerque, NM. The candidate
must be licensed to practice law in the state
of New Mexico, have minimum of 3 years of
litigation experience with 1st chair family law
preferred. The firm offers 100% employer paid
premiums including medical, dental, short-
term disability, long-term disability, and life
insurance, as well as 401K and wellness plan.
This is a wonderful opportunity to be part of
a growing firm with offices throughout the
United States. To be considered for this op-
portunity please email your resume to Ham-
ilton Hinton at hhinton@cordelllaw.com

Attorney

Insurance defense firm seeks attorney to as-
sist with all aspects of litigation. 2-4 years of
experience preferred. Send resume and letter
of interest to James Barrett c/o the Eaton Law
Office, PO Box 25305, Albuquerque 87125 or
email to jbarrett@eatonlaw-nm.com.

Prosecutor

Pueblo of Laguna, NM - Great employer
and benefits, competitive pay DOE! Seeking
full-time attorney to prosecute adult crimi-
nal defendants and juveniles in delinquency
cases in Laguna Pueblo Court. Leisurely
commute from Albuquerque metro, Los
Lunas, or Grants. Apply now, will fill quickly.
Application instructions and position de-
tails at: Employment | Pueblo of Laguna
(lagunapueblo-nsn.gov)

Associate Attorney

Batley Family Law, a nationally recognized
family law firm, seeks an Associate Attorney
to join our team. We handle complex Fam-
ily Law cases and try to maintain a smaller
case load which allows us the opportunity to
best serve our clients. We are looking for an
ambitious, dedicated and passionate attorney
with 3+ years' experience who strives to do
their best in an environment that encourages
personal growth and development. Applicant
must be able to work independently and
collaborate with a team; the ability to think
outside the box and attention to detail is a
must. Must possess strong organizational
skills, superior writing and communication
skills and the ability to independently man-
age their own family law cases. Applicants
must also possess a strong work ethic and
commitment to delivering excellent client
service. We offer a great benefits package for
our employees which includes, PTO, Health,
Dental, Vision, 401K. We also offer an em-
ployee bonus/incentive program separate
from the employee's salary compensation.
Please email cover letter and resume to lor-
rie@batleyfamilylaw.com

Lawyers

Montgomery & Andrews, P.A. is seeking
lawyers with 3+ years of experience to join its
firm in Santa Fe, New Mexico. Montgomery
& Andrews offers enhanced advancement
prospects, interesting work opportunities in
a broad variety of areas, and a relaxed and
collegial environment, with an open-door
policy. Candidates should have strong written
and verbal communication skills. Candidates
should also be detail oriented and results-driv-
en. New Mexico licensure is required. Please
send resumes to rvalverde@montand.com.

Attorney

Madison, Mroz, Steinman, Kenny & Olexy,
P.A., an AV-rated civil litigation firm, seeks
an attorney with 3+ years’ experience to join
our practice. We offer a collegial environment
with mentorship and opportunity to grow
within the profession. Salary is competitive
and commensurate with experience, along
with excellent benefits. All inquiries are kept
confidential. Please forward CVs to: Hiring
Director, P.O. Box 25467, Albuquerque, NM
87125-5467.

Prosecutors

Immediate openings for Prosecutors in Las
Vegas, New Mexico. Work with a diverse
team of professionals, a manageable caseload
with a competitive salary in a great workplace
environment. If you are interested in learning
more about the positions or wish to apply,
contact us at (505) 425-6746, or forward
your letter of interest and resumé to Thomas
A. Clayton, District Attorney, c/o Mary Lou
Umbarger, Office Manager, P.O. Box 2025,
Las Vegas, New Mexico 87701 or e-mail:
mumbarger@da.state.nm.us

City Attorney

Full-Time Regular Exempt position. The chief
legal advisor to the City Manager and City
Council, and Director of the Legal Depart-
ment. Provide legal opinions and strategy,
minimize risk and liability, manage legal is-
sues, and represent the City in administrative
proceedings and legal actions. Juris Doctor
Degree AND seven (7) years of experience in
a government legal practice, including three
(3) years of administrative and management
experience to include supervising personnel.
Must be a member of the New Mexico State
Bar Association, licensed to practice law in the
State of New Mexico, and remain active with
all New Mexico Bar annual requirements. If
not licensed in the State of New Mexico at
the time of hire, applicant must apply for a
Public Employee Limited License issued under
NMRA 15-301.1 and must obtain a regular
State of New Mexico bar license within one (1)
year of the date of hire Associated costs will be
the responsibility of the applicant. Individuals
should apply online through the Employment
Opportunities link on the City of Las Cruces
website at www.lascruces.gov . Resumes and
paper applications will not be accepted in lieu
of an application submitted via this online
process. This will be a continuous posting un-
til filled. Applications may be reviewed every
two weeks or as needed. SALARY: $148,239.79
- $217,571.79 / Annually OPENING DATE:
12/28/22 CLOSING DATE: Continuous
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Deputy City Attorney

Plans, coordinates, and manages operations,
functions, activities, staff, and legal issues in
the City Attorney's Office to ensure compli-
ance with all applicable laws, policies, and
procedures. Juris Doctor Degree AND seven
years of experience in a civil and criminal
legal practice; at least one (1) year of expe-
rience in municipal finance, land use, and
public labor law is preferred. If not licensed
in the State of New Mexico at the time of
hire, applicant must apply for a Public Em-
ployee Limited License issued under NMRA
15-301.1 and must obtain a regular State of
New Mexico bar license within one (1) year of
the date of hire. Associated costs will be the
responsibility of the applicant. Individuals
should apply online through the Employment
Opportunities link on the City of Las Cruces
website at www.lascruces.gov . Resumes and
paper applications will not be accepted in lieu
of an application submitted via this online
process. SALARY: $112,510.21 - $164,605.37
/ Annually OPENING DATE: 04/05/23
CLOSING DATE: Continuous: This willbe a
continuous posting until filled. Applications
may be reviewed every two weeks or as
needed.

Various Assistant City Attorney

The City of Albuquerque Legal Department
is hiring for various Assistant City Attorney
positions. The Legal Department’s team of
attorneys provides a broad range of legal
services to the City, as well as represent the
Cityinlegal proceedings before state, federal
and administrative bodies. The legal services
provided may include, but will not be limited
to, legal research, drafting legal opinions,
reviewing and drafting policies, ordinances,
and executive/administrative instructions,
reviewing and negotiating contracts, litigat-
ing matters, and providing general advice and
counsel on day-to-day operations. Attention
to detail and strong writing and interpersonal
skills are essential. Preferences include: Five
(5)+ years’ experience as licensed attorney;
experience with government agencies, gov-
ernment compliance, real estate, contracts,
and policy writing. Candidates must be an
active member of the State Bar of New Mexico
in good standing. Salary will be based upon
experience. Current open positions include:
Assistant City Attorney - Employment/
Labor; Assistant City Attorney — Property
& Finance. For more information or to ap-
ply please go to www.cabg.gov/jobs. Please
include a resume and writing sample with
your application.

Attorneys must possess J.D. Degree

The U.S. Attorney's Office for the District
of New Mexico is to uphold the rule of law,
keep New Mexico and the nation safe, and
to protect civil rights. The Office earns the
public trust by following the facts wherever
they lead, without fear or favor. The Office
adheres to the highest standards of excel-
lence and ethical behavior, interested not in
winning cases but in ensuring justice is done.
And the Office values differences in people
and in ideas, treating defendants, victims,
witnesses, and colleagues with dignity,
compassion, and fairness. Applicants must
be able to independently manage all aspects
of their assigned cases, including overall
strategy, preparing pleadings and motions,
taking depositions, preparing and answering
discovery, negotiating settlements, and trying
cases. If you are interested in serving the pub-
lic and representing the people of the United
States in a manner that will instill confidence
in the fairness and integrity of the USAO and
the judicial system, and have the experience
necessary to do so, please apply before the va-
cancy closes on May 15, 2023. Qualification:
Applicants must possess a J.D. Degree, be an
active member in good standing of a bar (any
jurisdiction) and have at least one (1) year of
post-].D. legal or other relevant experience.
Salary: AUSA pay is administratively deter-
mined based, in part, on the number of years
of professional attorney experience. The pay
for this position is as follows, including local-
ity pay: Albuquerque, N.M., Salary is $69,777
to $182,509 which includes a 17.63% locality
pay. Las Cruces, N.M,, Salary is $69,107 to
$180,756 which includes a 16.50% locality
pay. The complete vacancy announcement
may be viewed at https://www.usajobs.gov/
GetJob/ViewDetails/717055500 (USAJobs).
All applicants must apply through USAJobs.

Assistant District Attorney

The Fifth Judicial District Attorney’s office
has immediate positions open for new and/
or experienced attorneys. Salary will be based
upon the New Mexico District Attorney’s Salary
Schedule with salary range of an Assistant Trial
Attorney ($65,000.00 ) to a Senior Trial Attor-
ney ($76,600.00), based upon experience. These
positions are located in the Carlsbad, NM office.
Please send resume to Dianna Luce, District
Attorney, 100 N Love Street, Suite 2, Lovington,
NM 88260 or email to 5thda@da.state.nm.us

Associate Lawyer - Commercial
Sutin, Thayer & Browne is looking to hire a
full-time associate, with at least 3 years of
transactional experience, for our Commer-
cial Group. The successful candidate must
have excellent legal writing, research, and
verbal communication skills. Competitive
salary and full benefits package. Send letter
of interest, resume, and writing sample to
sor@sutinfirm.com.

Litigation Associate

Do you want to be a great litigator? Do you
want to work at a firm that supports your
professional growth? Are you passionate
about representing injured people? Begum
& Cowen, PLLC is hiring a litigation associ-
ate for our Albuquerque, New Mexico office.
The position involves litigating car crash and
other personal injury claims in New Mexico
state and federal courts. Job duties include
client communication, drafting pleadings
and motions, case strategy, depositions, and
hearings. We provide constant training and
development for our lawyers, including both
paid continuing le-gal education seminars
and in-house training. If you want to become
a great personal injury trial lawyer we will
give you the tools, training, and resources to
reach your full potential. To learn more about
our litigation and management philosophy,
listen to partner Michael Cowen’s podcast,
Trial Lawyer Nation. This is an in-office
job, not a remote position. The base salary is
$75,000 to $100,000 plus a bonus structure
with no ceiling. There is also the potential
for additional bonuses based on production.
The firm also pays bar dues, NMTLA and
AA]J dues, and continuing legal education.
The firm also provides health insurance and
a 401(k). To apply, please send your resume
to michael@nmlawgiant.com.

Briefing/Research/Writing Attorney
Scherr Law is currently seeking an excellent
and career-driven Briefing/Research/Writing
Attorney with strong education, experience
and appellate qualifications to join our team!
Duties include drafting motions, appeals,
pleadings, memos as well as preparation and
research for depositions, hearings and at trial
for both state and federal Courts, including
Texas, New Mexico and other states. This role
requires a JD, licensure as an attorney, strong
research and writing skills along with cre-
ative critical analysis skills. Full-time salary
range: $80,000.00 - $150,000.00+ per year.
Please submit resume and writing sample to
jim@jamesscherrlaw.com
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Hearing Officer (RFP 23-OGC-00)

The New Mexico Department of Health has
issued a Request for Proposals (RFP no. 23-
OGC-001) for the provision of hearing officer
services for the Department in administrative
adjudicative and rulemaking hearings. The
purpose of the Request for Proposals (RFP)
is to solicit sealed proposals to establish
multiple contracts through competitive ne-
gotiations for the procurement of the services
of hearing officers to conduct adjudicative
and rulemaking administrative hearings
in connection with the Department’s legal
obligations to provide such hearings under
various applicable statutory and regula-
tory requirements. Assignments vary with
the requirements of the Department as to
rulemaking proceedings and the need for
revised or newly authorized administrative
regulations. Assignments are authorized by
the Cabinet Secretary of the Department
and are typically related to initiatives of the
Department Division or Program whose
jurisdiction relates to the subject matter of
the proceedings to be conducted. In regard to
adjudicative matters, various Divisions, Pro-
grams, Offices or Facilities of the Department
which are concerned with the adjudication
will be party to the proceedings. GENERAL
INFORMATION: All questions about the
contents of the RFP document should be
directed to Mark Lujan, Procurement Man-
ager, P.O. Box 26110, 1190 South St. Francis
Dr., Ste. N-3052 Santa Fe, NM 87505 Email:
Mark.Lujan@doh.nm.gov. ISSUANCE: The
Request for Proposals was issued on Thurs-
day, March 14, 2023. Organizations interested
in obtaining a copy may access and download
the document from the Internet at the fol-
lowing address: https://www.nmhealth.org/
publication/rfp/. PROPOSAL DUE DATE
AND TIME: Proposals must be received by
the Procurement Manager no later than 3:00
PM MST ON June 7, 2023. Proposals received
after this deadline will not be accepted. All
dates and information should be confirmed
in this master document.

Hearing Officer (RFP 23-OGC-001)
The NM Department of Health published
Notice of a Request for Proposals for the
Provision of Hearing Officer Services in Ad-
judicative and Rulemaking Hearings (RFP
no. 23-OGC-001) in the May 10, 2023 issue
(Issue 9) of the NM Bar Bulletin. Please re-
view that Notice for complete information to
respond by June 7, 2023. All questions about
the contents of the RFP document shall be
directed to: Procurement Manager: Mark
Lujan, Procurement Manager Address: P.O.
Box 26110, 1190 South St. Francis Dr., Ste.
N-3052 Santa Fe, NM 87505 Email: Mark.
Lujan@doh.nm.gov.

Entry Level and

Experienced Attorneys

The Thirteenth Judicial District Attorney’s
Office is seeking both entry level and ex-
perienced attorneys. Positions available in
Sandoval, Valencia, and Cibola Counties.
Enjoy the convenience of working near a
metropolitan area while gaining valuable
trial experience in a smaller office, providing
the opportunity to advance more quickly
than is afforded in larger offices. The 13th
Judicial District offers flex schedules in a
family friendly environment. Competitive
salary depending on experience. Contact
Krissy Fajardo @ kfajardo@da.state.nm.us or
visit our website for an application @https://
www.13th.nmdas.com/ Apply as soon as pos-
sible. These positions fill fast!

www.sbnm.org

Family Law Attorney

Law Office of Dorene Kuffer exclusively prac-
tices family law. From the simple to complex,
we’ve been helping New Mexicans for over 12
years. Our legal team works hard and smart.
Work life balance isn’t just a philosophy, we
live it. Vacations, holidays, and weekends
are typically work free. You can count on
teamwork and mentorship in a technology
rich, beautiful office. No one goes it alone
in our practice, we practice as a team. You
should possess minimum of two years’ ex-
perience practicing family, civil, or criminal
law. If you need to strengthen certain areas of
your experience, our seasoned practitioners
provide one-on-one mentorship and the
team structure offers unique opportunities
for learning and development. You should
possess litigation and negotiation experi-
ence and must be licensed to practice in New
Mexico. Compensation is generous, count on
a signing bonus, and hefty annual bonuses.
Please inquire, with confidence to: dorene@
kufferlaw.com and daniel@kufferlaw.com

2023 Bar Bulletin

Publishing and Submission Schedule

The Bar Bulletin publishes twice a month on the second
and fourth Wednesday. Advertising submission
deadlines are also on Wednesdays, three weeks prior
to publishing by 4 pm.

Advertising will be accepted for publication in the Bar Bulletin in
accordance with standards and ad rates set by publisher and subject to
the availability of space. No guarantees can be given as to advertising
publication dates or placement although every effort will be made to
comply with publication request. The publisher reserves the right to
review and edit ads, to request that an ad be revised prior to publication
or to reject any ad. Cancellations must be received by 10 a.m. on
Thursday, three weeks prior to publication.

For more advertising information, contact:
Marcia C. Ulibarri at 505-797-6058 or
email marcia.ulibarri@sbnm.org

The publication schedule can be found at
www.sbnm.org.

Bar Bulletin - May 10, 2023 - Volume 62, No.9 51



www.sbnm.org

Lateral Partner/

Senior Associate Attorney

Moses, Dunn, Farmer & Tuthill (MDEFT) is
seeking a lateral partner or senior associate
attorney with 5 to 15 years’ experience in
business and/or commercial litigation and
real estate law. The ideal candidate is an
experienced attorney who will take pride in
their work and who is interested in growing
and expanding their established client base at
MDFT. Our firm is an AV Preeminent® firm
that has expertise in a wide variety of civil
practice areas including real estate, business
transactions, probate, employment, and
litigation. MDFT has served the needs of its
world-wide business clientele and individuals
from all walks of life for more than 68 years
and we are committed to continuing that
legacy for years to come. We offer a collegial
and collaborative work environment. We look
forward to talking with you about joining
our team! Please send your resume to Alicia
Gutierrez, alicia@moseslaw.com.

Associate Attorney

Kennedy, Hernandez & Harrison, P.C. is
a small, Albuquerque-based firm with a
focus on plaintiffs’ civil litigation and civil
rights, looking for attorneys with 0-5 years
of experience who are self-motivated and
eager to learn. As part of our collaborative
team, you would gain experience in every
aspect of our cases: meeting clients, drafting
pleadings, taking discovery and depositions,
briefing motions, and working a case all the
way through trial and appeal. Candidates
should be hard-working and organized, with
strong writing skills. Our firm is fast-paced,
with competitive salary and benefits. Please
send resumés and writing samples to Lher-
nandez@kennedyhernandez.com.

NM FOG Legal Director

The New Mexico Foundation for Open Gov-
ernment (FOG) seeks a full-time attorney
interested in protecting the First Amendment
and New Mexico’s open records laws. We
seek a highly motivated self-starter with civil
trial court experience to strategically select
and pursue lawsuits that will advance FOG’s
mission, which includes enforcing and pro-
tecting the New Mexico Inspection of Public
Records Act (IPRA), Open Meetings Act
(OMA), and The First Amendment. Remote
work is an option. Some travel. Candidates
are asked to send a cover letter detailing
experience, education and background and
a sample legal brief to info@nmfog.org. NM
FOG has a panel of experienced volunteer
lawyers who can provide advice and support
for this position when requested. Salary range
$80,000 to $120,000.

Housing Attorney

Under the direction of the CEO, assess, re-
search, and analyze legal issues, coordinate
legal services, and provide legal representa-
tion to HopeWorks clients. Counsel would be
specifically dedicated to advocating for and
representing Housing clients with a specialty
in eviction-prevention. ESSENTIAL FUNC-
TIONS: 1. Review and analyze leases and
related documents to ensure compliance with
housing laws; 2. Advocate on behalf of clients
to increase housing access and outcomes; 3.
Interpret laws, rulings and regulations as
they apply to housing and related services;
4. Conduct legal research and gather facts
and evidence; 5. Explain the law and give
legal advice to a wide-range of clients; 6.
Offer legal representation at arbitration or
mediation hearings; 7. Facilitate innovative
solutions to client problems; 8. Represent
clients in court proceedings on civil matters
and coordinate services with public defenders
or other attorneys, if applicable; 9. Prepare
pleadings, responses, motions, and notices
and arrange for proper service on opposing
parties; 10. Keep accurate, up-to-date files in
compliance with the New Mexico Rules of
Professional Conduct. REQUIREMENTS:
Juris Doctorate degree; Admitted to practice
law in New Mexico in good standing and with
at least two years of experience; Bilingual
preferred; Experience in drafting, negotiating
and reviewing legal documents; Analytical
thinker with strong conceptual and research
skills; Natural leader who displays sound
judgment and attention to detail; Ability to
work under pressure and meet deadlines;
Ability to work independently and as part
of a team; Excellent written and oral com-
munication skills, including interpersonal
communication and public speaking skills;
Will uphold the law while protecting a client’s
rights; Experience with landlord-tenant law,
fair housing law, and consumer protection
laws preferred; Familiarity with homeless
issues, substance abuse, mental illness, and
behavioral issues preferred. To apply: send
email to vpalmer@hopeworksnm.org with
resume and cover letter.

Part-Time Contract Attorney

The New Mexico Victim’s Rights Project
seeks an attorney to represent victims of
violent crime around the state to protect
and assert their constitutional and statutory
rights as victims in criminal proceedings and
assist with Order of Protection cases occa-
sionally. Work is intermittent and would be in
collaboration with NMVRP’s staff attorney.
If you are interested, please send a resume to
latkinson@victimsrightsnm.org or contact
Carolyn Callaway at 505-291-9774 for more
information. New Mexico Victim’s Rights
Project is a project of DWI Resource Center,
Inc., a 501(c)(3) organization.

Full-Time Civil Legal Attorney
POSITION: Full-Time Civil Legal Attorney;
PROGRAM: Peacekeepers, Espanola, NM;
STATUS: Full-Time; BENEFITS: Yes; RATE
OF PAY: DOE; EDUCATION: High School
Diploma or GED. Bachelor's Degree in Sociol-
ogy, Social Work, Criminal Justice preferred.
EXPERIENCE: 5+ years of law experience.
Three years in domestic violence, shelter or
advocacy work. PREFERRED CERTIFI-
CATES: None. Job Summary: Practice civil
and family law with an emphasis on domes-
tic violence orders of protection within the
Eight Northern Pueblos. Essential functions:
Practice law in the following areas: child sup-
port, custody, paternity, and interim income
allocation, orders of protection, parenting
plans, dissolution of marital proceedings,
discovery, and post-divorce issues related to
domestic violence in State and Tribal courts.
Draft temporary orders of protection, attend
permanent order of protection hearings, and
interim hearings. Complete wage withhold-
ing orders, child support worksheets and
marital settlement agreements. Represent PK
clients in dissolution of marital proceedings
and child support and custody proceedings.
Attend emergency expedited motions among
the pueblos in representation of PK clients.
Conduct research, interview clients, and wit-
nesses and handle other details in preparation
for hearings and/or trial. Represent client in
courtand work closely with victim advocates.
Maintain strict Confidentiality unless by
written approval of the victim. Maintain or-
derly client files in compliance with applicable
legal requirements and department standards
of confidentiality. Demonstrate expertise in
safety planning, stalking logs, and Cybernet
abuse. Ability to recognize sign of escalating
violence given specific fact patterns. 327 Eagle
Drive, PO Box 969, Ohkay Owingeh, NM
87566. www.enipc.org/humanresources (to
access application). Submit applications and
or Resumes to: Krystal Martinez/HR Special-
ist, kmartinez@enipc.org. This position is also
posted on Indeed.com

Staff Attorney

Pegasus Legal Services for Children is a non-
profit organization dedicated to advancing
the rights of New Mexico’s children. We are
looking for a staff attorney to join our team.
This position is hybrid, and our offices are
located in downtown Albuquerque. To learn
more about this position (salary, benefits,
hiring timeline & job description) please
visit https://pegasuslaw.org/join-our-team/

52 Bar Bulletin - May 10, 2023 - Volume 62, No. 9



www.sbnm.org

Attorneys

For more than sixty years, Butt Thornton &
Baehr PC has been known as a law firm of
quality and integrity. We are proud of the
position of trust and respect the firm has
earned in New Mexico’s business, legal and
governmental communities. Our commit-
ment is to continue to meet the high standards
that have earned us that reputation into the
twenty-first century. BTB attorneys work
together to analyze legal issues and provide
legal counsel to clients. New attorneys are ex-
posed to all areas of civil litigation, from legal
research and drafting documents, to taking
and defending depositions, trial preparation
and trial, and working directly with clients. If
you are licensed to practice law and are seek-
ing an opportunity to enjoy the practice law
with plenty of room for growth, please send
letter of interest, resume, and writing samples
to Agnes Padilla at afpadilla@btblaw.com.

Senior Trial Attorneys, Trial
Attorneys, and Assistant Trial
Attorneys

The Eleventh Judicial District Attorney’s
Office, Div. II, in Gallup, New Mexico,
McKinley County is seeking applicants for
Assistant Trial Attorneys, Trial Attorneys
and Senior Trial Attorneys. You will enjoy
working in a community with rich culture
and history while gaining invaluable experi-
ence and making a difference. The McKinley
County District Attorney’s Office provides
regular courtroom practice, supportive and
collegial work environment. You are a short
distance away from Albuquerque, Southern
parts of Colorado, Farmington, and Arizona.
We offer an extremely competitive salary and
benefit package. Salary commensurate with
experience. These positions are open to all
licensed attorneys who have knowledge in
criminal law and who are in good standing
with the New Mexico Bar or any other State
bar (Limited License). Please Submit resume
to District Attorney Bernadine Martin, 201
West Hill, Suite 100, Gallup, NM 87301, or
e-mail letter to Bmartin@da.state.nm.us.
Position to commence immediately and will
remain opened until filled.

Sealed Electronic Proposals

The City of Albuquerque Purchasing Division
is seeking sealed electronic proposals, which
can be accessed at https://cabg.bonfirehub.
com/portal/?tab=openOpportunities, for the
following services by the designated times
and dates: RFP-2023-432-POL-EV, Services
to Review Police Discipline for Account-
ability. Description: Consulting services to
review police discipline for accountability.
NIGP Commodity Codes: 918-00, 918-06,
918-46. Closing Date & Time: May 15, 2023,
4:00 PM MST

Attorneys

The Rio Rancho City Attorney’s Office is hir-
ing multiple attorneys. We offer a rewarding
work environment with outstanding benefits
and great work-life balance! Responsibilities
may include: representing the City in civil
litigation and criminal prosecutions; provid-
ing advice to City departments regarding
legal issues, policies, trainings, and contracts;
and drafting legislation and ordinances.
Additional duties may be assigned as nec-
essary. Salary and position will be based
on experience. To learn more about these
opportunities, and to submit your applica-
tion, please visit www.rrnm.gov and click on
“Employment”.

Associate Attorney

Moses, Dunn, Farmer & Tuthill (MDFT)
is seeking a 3-to-6-year attorney. Our firm
practices in a wide variety of civil practice
areas including transactions, employment,
litigation, and commercial legal advice,
serving the needs of our world-wide business
clientele and individuals from all walks of
life. We are an AV Preeminent® firm serving
New Mexico clients for more than 68 years.
We offer a flexible billable hour requirement
and compensation structure. At MDFT, you
will be mentored by attorneys with decades of
experience and be given ample opportunities
to grow. Along with a collegial and collabora-
tive environment from the top down, is the
expectation that you will take ownership
over your work and invest in the Firm and
its clients just as they are investing in you.
If you share our values and believe that you
can thrive at MDFT, we look forward to talk-
ing with you about joining our team! Please
send your resume to Lucas Frank, lucas@
moseslaw.com.

New Mexico Public Education
Department - Paralegal Position
PARALEGAL - The New Mexico Public Edu-
cation Department (PED) Office of General
Counsel is seeking a paralegal with strong
writing and interpersonal skills, and great
attention to detail. To apply, please submitan
application at https://www.spo.state.nm.us/
work-for-new-mexico/. Please contact Aaron.
Rodriguez2@ped.nm.gov for questions.

Paralegal

The Santa Fe office of Hinkle Shanor LLP seeks
a paralegal for the practice areas of litigation
and administrative law. Candidates should
have a strong academic background, excellent
research skills and the ability to work inde-
pendently. Competitive salary and benefits. All
inquiries kept confidential. Santa Fe resident
preferred. Please email resume to: gromero@
hinklelawfirm.com.

Litigation Paralegal

Small Albuquerque law firm seeking a liti-
gation paralegal. Experience is preferred in
general civil practice, including employment,
insurance defense, medical malpractice
defense, personal injury and civil rights.
Candidates should have excellent writingand
research skills, and the ability to work inde-
pendently. A paralegal certificate or degree is
a plus. Competitive salary and benefits. All
inquiries kept confidential. Please email re-
sume and salary requirements to jertsgaard@
parklawnm.com

Experience Litigation Paralegal

The Law Offices of Erika E. Anderson is look-
ing for an experienced litigation paralegal for
a very busy and fast-paced firm of four (4)
attorneys. The candidate must be highly mo-
tivated and well organized, pay close atten-
tion to detail, be willing to take on multiple
responsibilities, and be highly skilled when it
comes to both computer software and written
communication. Bilingual Spanish speaking
skills are a big plus. Tasks will include, but
are not limited to, filing pleadings in State
and Federal Court; drafting simple motions;
drafting, answering and responding to dis-
covery; and communicating with opposing
counsel and the Court. This is a wonderful
opportunity to join an incredible team that
works hard and is rewarded for hard work!
The position offers a great working environ-
ment, benefits and a competitive salary. If
interested, please send a resume to erika@
eandersonlaw.com

Paralegal

The City of Albuquerque Legal Department
is seeking a Paralegal to assist an assigned
attorney or attorneys in performing substan-
tive administrative legal work from time of
inception through resolution and perform a
variety of paralegal duties, including, but not
limited to, performing legal research, manag-
inglegal documents, assisting in the prepara-
tion of matters for hearing or trial, preparing
discovery, drafting pleadings, setting up and
maintaining a calendar with deadlines, and
other matters as assigned. Excellent organi-
zation skills and the ability to multitask are
necessary. Must be a team player with the
willingness and ability to share responsibili-
ties or work independently. Starting salary is
$24.68 per hour during an initial, proscribed
probationary period. Upon successful
completion of the proscribed probationary
period, the salary will increase to $25.89 per
hour. Competitive benefits provided and
available on first day of employment. Please
apply at https://www.governmentjobs.com/
careers/cabq.
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Paralegal

MARRS GRIEBEL LAW, LTD. is an Albu-
querque law firm serving businesses and their
owners who find themselves dealing with
business disputes. We aim to provide our
clients with responsive, sensible, and efficient
legal services that meet their broader business
objectives. Come join our growing team.
Paralegal Job Responsibilities: Document
review, organization, and analysis; preparing
document summaries and indices; Working
directly with clients regarding document re-
trieval and discovery response; Assisting with
the preparation, filing and service of plead-
ings; Coordinating the collection, review and
production of documents and responding
to discovery requests; Assisting with trial
preparation including the assembly of ex-
hibits, witness binders and appendices for
depositions and court filings; Summarizing
deposition transcripts and exhibits; Research-
ing case-related factual issues using in-house
files and outside reference sources. Benefits
of Working with our Firm: We are a small
firm that rewards hard work Salary begins
at 50K and up depending on experience and
production; We offer a generous compensa-
tion plan and full benefit package; Hours can
be flexible and working remotely is allowed
if desired. Skills, Education and Experience
Requirements:; Research and investigation
skills; Ability to prioritize workload and
assignments with moderate level of guid-
ance; Bachelor’s Degree preferred; Paralegal
certificate from an ABA accredited program
preferred, or a combination of education and/
or experience; 2+ years of significant and sub-
stantive litigation experience as a paralegal;
Basic legal drafting skills for less involved fil-
ings - simple motions; Managing medium to
large-scale document production experience;
Proficiency with Document Review Software
(Adobe) and MS Suite; SharePoint experience
preferred. To apply, please send resume to
hiring@marrslegal.com.

Experienced Civil Litigation
Paralegal Needed:

Albuquerque Plaintiffs firm with a significant
focus on medical malpractice seeking experi-
enced civil litigation paralegal. Upon hiring,
the paralegal will be involved in all stages of
litigation from discovery to trial prep/assis-
tance. Ideal candidate will have seven years
of prior experience in civil litigation with
knowledge of State and Federal District Court
rules and filing procedures, factual and legal
online research and document management
and processing. Remote work allowed. All
inquiries confidential. Salary DOE, benefits
included. Email resume and cover letter to:
info@collinsattorneys.com

Full-Time Paralegal

Armstrong Roth Whitley Johnstone Family
Law is seeking a full-time paralegal to join our
team. We arelooking for someone with at least
two years of work experience as a paralegal
or other comparable employment position.
Family law experience is preferred but not
required. Responsibilities include: Drafting
and preparing pleadings for filing, interacting
with and handling client inquiries, assisting
attorneys with discovery requests and trial and
hearing preparations, scheduling of meetings
and hearings, interacting with Court staff, and
other duties as assigned. Our ideal candidate
has excellent organizational skills, the ability
to handle deadlines in a fast-paced environ-
ment, strong oral and written communication
skills, the ability to work well under pressure,
knowledge of computer programs, the ability
to process and format complex documents,
and the ability to learn and adapt to our client
management software. Benefits include: 401(k)
with employer matching, medical, dental
and vision insurance, generous paid time off,
short/long term disability and group life in-
surance. Pay to be determined commensurate
with experience. To apply email resume and
cover letter to arwjllc@gmail.com

Part-time Legal Assistant/Paralegal

Quinones Law Firm LLC is a well-established
defense firm in Santa Fe, NM in search of a
full-time paralegal with minimum 5 years of
Legal Assistant/Paralegal experience. Please
send resume to quinoneslaw@cybermesa.com

Office Space

Office Suites-No Lease-All Inclusive-
Office Suites-NO LEASE-ALL INCLU-
SIVE- virtual mail, virtual telephone
reception service, hourly offices and confer-
ence rooms available. Witness and notary
services. Office Alternatives provides the
infrastructure for attorney practices so you
can lower your overhead in a professional
environment. 2 convenient locations-Jour-
nal Center and Riverside Plaza. 505-796-
9600/ officealternatives.com.

Get Your Business Noticed!
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New Mexico
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Contact Marcia Ulibarri,
at 505-797-6058 or email marcia.ulibarri@sbnm.org
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KEYNOTE ADDRESS
Friday, July 28, 2023

ANTHONY C. THOMPSON

Professor of Clinical Law Emeritus,

New York University School of Law

Faculty Director Emeritus, The Center on Race, Inequality,
and the Law, New York University School of Law

State Bar
New Mexico

Est. 1886

Bar Bulletin - May 10, 2023 - Volume 62, No.9 55




Santa Fe Helicopter

i Record J :
Crash Lawsuit for Permian Basin
Resolved Wrongful Death Case

8-Figure Settlement Manufacturer Ignored
in Industrial Worksite Safety Issues Causing

atality Serious N.M. Trucking
Crash

Stephen Chris Michael Chris Michael
Higdon Carr Lyons Simmons Fechner

When the Result Means Everything

LYO N S Dallas, TX ﬁtEL:a“S}'i"

833 417 417 LAW FIRMS

S I IVI M 0 N S lyons-simmons.com

Wrongful Death | Personal Injury | Products Liability | Commercial Litigation




