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The Center for Legal Education, New Mexico State Bar Foundation and State Bar 
are extremely grateful for the following members’ contributions in making the 

first year of our How to Practice Series a success. These members have spent an 
incredible amount of volunteer time planning the curriculum and/or speaking.

For more information about the How to Practice Series,  
contact the Center for Legal Education at  

505-797-6020 or cleonline@nmbar.org.

mailto:cleonline@nmbar.org
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Workshops and Legal Clinics 
December
19 
Family Law Clinic 
10 a.m.–1 p.m., Second Judicial District 
Court, Albuquerque, 1-877-266-9861

January
2 
Civil Legal Clinic 
10 a.m.–1 p.m., Second Judicial District 
Court, Albuquerque, 1-877-266-9861

4 
Civil Legal Clinic 
10 a.m.–1 p.m., First Judicial District Court, 
Santa Fe, 1-877-266-9861

11 
Civil Legal Clinic 
10 a.m.–1 p.m., Bernalillo County 
Metropolitan Court, Albuquerque, 

505-841-9817

Meetings
December

21 
Family Law Section Board 
9 a.m., teleconference

Table of Contents

About Cover Image and Artist: Richard Prather creates atmospheric landscapes. The challenge to capture the subtle
nuances of shadow and light drives his pursuit in painting the canyons and mountains of the Southwest. Prather is
largely self-taught having started painting in the late 70s while in college. In addition to more than 30 years of studying
and painting on his own, he credits the many workshops from some of the very best plein air artists working today with
having the largest impact on the quality of his work. Prather is a signature member of the Oil Painters of America, The
Plein Air Painters of New Mexico and the Outdoor Painters Society. After a career as a life scientist the Environmental
Protection Agency, Prather and his wife Sharla moved to Placitas where they currently reside with their two dogs Belle
and Louie. To view more of his work, visit www.richardprather.com.
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Notices
Professionalism TipCourt News

New Mexico Supreme Court
New Mexico Supreme Court 
Retirement Reception
 Join the New Mexico Supreme Court 
reception in honor of the outstanding 
judicial careers of 
The Hon. Petra Jimenez Maes
The Hon. Charles W. Daniels
The Hon. Gary L. Clingman
Beginning at 4-6 p.m. on Dec. 20, at the 
Supreme Court Law Library, 237 Don 
Gaspar Avenue, Santa Fe, join the New 
Mexico Supreme Court in extending well 
wishes and appreciation to all three judges
upon their impending retirements from 
the New Mexico State Judiciary.

Notice of Revised Alimony
Guideline Worksheet
 The Supreme Court has approved the
recommendation of the Domestic Rela-
tions Rules Committee and its Statewide 
Alimony Guidelines Subcommittee to 
revise the Alimony Guideline Worksheet 
for use beginning Jan. 1, 2019, in light of 
upcoming changes to the federal tax law 
treatment of alimony payments under 
the Tax Cut and Jobs Act of 2017. The 
Court’s Order, revised Alimony Guideline 
Worksheet and report of the Statewide 
Alimony Guidelines Subcommittee are 
available on the Court’s website at https://
nmcourts.gov/.

First Judicial District Court 
Notice to Family Law Attorneys
 The First Judicial District Court will 
hold open-court sessions to review and 
approve marital settlement agreements 
and to enter final decrees during the 
month of December due to the request by 
parties and attorneys to finalize pending 
divorce actions before Jan. 1, 2019. Judge 
LaMar and Judge Sanchez-Gagne’s courts 
will be open from 8:30-9:30 a.m. to review 
documents on the following dates: Dec. 
20, 21, 24, 26, 27, 28 and 31, 2018. If there 
is a snow delay, the court will be available 
from 10:30-11:30 a.m. on the same dates. 

Second Judicial District Court 
Announcement of Civil Vacancy
 The Second Judicial District Court 
announces the retirement of the Hon. 
Judge Nan Nash effective, Jan. 1, 2019. This 
judicial vacancy will be for Division XVII 
(civil), inquires regarding specific details 

With respect to parties, lawyers, jurors, and witnesses:

I will be punctual in convening all hearings, meetings and conferences.

position, may be obtained from the Judicial 
Selection website: http://lawschool.unm.
edu/judsel/application.php, or by email by 
contacting Beverly Akin at 505- 277-4700. 
The deadline for applications has been set 
for Jan. 8, 2019 at 5 p.m. Applications re-
ceived after that date will not be considered. 
Applicants seeking information regarding 
election or retention if appointed should 
contact the Bureau of Elections in the Of-
fice of the Secretary of State. The Judicial 
Nominating Committee will meet at 9 a.m. 
on Jan. 25, 2019, at the Second Judicial 
District Court located at 400 Lomas Blvd 
NW, Room 338, Albuquerque, to evaluate 
the applicants for this position. The com-
mittee meeting is open to the public and 
members of the public who wish to be heard 
about any of the candidates will have an 
opportunity to be heard.

Notice to Attorneys
 Pursuant to the Constitution of the State 
of N.M., Judge Benjamin Chavez, Division 
XIX, will be transferring from the Criminal 
Court to the Civil Court. Effective Jan. 2, 
2019, Judge Chavez will be assigned cases 
previously assigned to Judge Alan Malott, Di-
vision XV. Pursuant to Supreme Court Rule 
1-088.1 parties who have not yet exercised a 
peremptory excusal will have 10 days from 
Dec. 26,  to excuse Judge Benjamin Chavez.

Notice to Attorneys
 Effective immediately all proposed 
orders, etc. for e-filing in civil cases previ-
ously assigned to Retired Judge Alan Malott, 
Division XV need to be emailed to albddi-
v19proposedtxt@nmcourts.gov instead of 
albddiv15proposedtxt@nmcourts.gov be-
cause Judge Benjamin Chavez, Division XIX 
has transferred from criminal bench to the 
civil bench and is assigned cases previously 
assigned to Judge Alan Malott, Division XV.

Third Judicial District Court
Mass Reassignment
 Effective Dec. 28, a mass reassignment of 
all Division VIII cases previously assigned to 
Judge Jeanne H. Quintero will occur pursu-
ant to NMSC Rule 23-109 Judge Grace B. 

for the judicial vacancy should be direct 
to the Chief Judge or the administrator 
of the court. Dean Sergio Pareja of the 
UNM School of Law, designated by the 
New Mexico Constitution to chair the 
District Court Nominating Committee, 
solicits applications for this position from 
lawyers who meet the statutory qualifica-
tions in Article VI, Section 14 of the New 
Mexico Constitution. Applications, as well 
as information related to qualifications 
for the position, may be obtained from 
the Judicial Selection website: http://
lawschool.unm.edu/judsel/application.
php, or by email by contacting Beverly 
Akin at 505 -277-4700. The deadline for 
applications has been set for Jan. 7, 2019, 
at 5 p.m. Applications received after that 
date will not be considered. Applicants 
seeking information regarding election or 
retention if appointed should contact the 
Bureau of Elections in the Office of the 
Secretary of State. The Judicial Nominating 
Committee will meet at 9 a.m. on Jan. 24, 
2019, at the Second Judicial District Court 
located at 400 Lomas Blvd NW, Room 338, 
Albuquerque, to evaluate the applicants 
for this position. The committee meeting 
is open to the public and members of the 
public who wish to be heard about any of 
the candidates will have an opportunity to 
be heard.

Announcement of Criminal 
Vacancy
 Due to the Nov. 6 elections, one vacancy 
on the Second Judicial District Court will 
exist as of Jan. 1, 2019, to fill the seats of 
Judge Briana Zamora; this judicial vacancy 
will be for the Division VI (criminal). In-
quiries regarding specific details for this 
judicial vacancy should be directed to the 
Chief Judge or the Administrator of the 
court. Dean Sergio Pareja of the UNM 
School of Law, designated by the New 
Mexico Constitution to chair the District 
Court Nominating Committee, solicits 
applications for this position from lawyers 
who meet the statutory qualifications in 
Article VI, Section 14 of the New Mexico 
Constitution. Applications, as well as in-
formation related to qualifications for the 

https://nmcourts.gov/
https://nmcourts.gov/
http://lawschool.unm
mailto:albddi-v19proposedtxt@nmcourts.gov
mailto:albddi-v19proposedtxt@nmcourts.gov
mailto:albddiv15proposedtxt@nmcourts.gov
http://lawschool.unm.edu/judsel/application
http://lawschool.unm.edu/judsel/application
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Duran has been elected to fill the vacancy 
in Division VIII. Parties who have not pre-
viously exercised their right to challenge 
or excuse will have 10 days from Dec.28, 
to challenge or excuse Judge Grace Duran 
pursuant to Rule 1-088.1.

Destruction of Exhibits
 Pursuant to 1.21 .2.617 NMAC  (New 
Mexico Administrative Code), the Third 
Judicial District Court will destroy exhibits 
filed with the Court in civil, domestic, 
criminal, and probate cases for the years 
of 1980-2017, including but not limited to 
cases which have been consolidated. cases 
on appeal are excluded. Parties are advised 
that exhibits may be retrieved beginning 
Nov. 26-Dec. 31. Should you have cases 
with exhibits, verify exhibit information 
with the Clerk's Office at 523-8200 from 8 
a.m.-4 p.m., Mon.-Fri. plaintiff/petitioner's 
exhibits will be released to counsel for the 
plaintiff(s)/petitioner(s) and defendant/
respondent's exhibits will be released 
to counsel ofrecord for defendants(s)/
respondent(s). All exhibits will be released 
in their entirety. exhibits not claimed by 
the allotted time will be considered aban-
doned and will be destroyed.

New Mexico Sixth Judicial 
District Court
Announcement of Vacancy
 A vacancy on the Sixth Judicial District 
Court will exist as of Jan. 2, 2019 due to the 
retirement of The Hon. Judge J.C. Robinson 
effective Jan. 1, 209. Inquiries regarding the 
details or assignment of this judicial vacancy 
should be directed to the Administrator of 
the Court. Sergio Pareja, chair of the Sixth 
Judicial District Court Judicial Nominating 
Commission, invites applications for this 
position from lawyers who meet the statu-
tory qualifications in Article VI, Section 28 
of the New Mexico Constitution. Applica-
tions may be obtained from the Judicial 
Selection website: http://lawschool.unm.
edu/judsel/application.php, or emailed to 
applicant by contacting the Judicial Selec-
tion Office at 505-277-4700. The deadline 
for applications has been set for Jan. 15, 
2019 at 5 p.m. Applications received after 
that time will not be considered. Applicants 
seeking information regarding election or 
retention if appointed should contact the 
Bureau of Elections in the Office of the 
Secretary of State. The Sixth Judicial District 
Court Judicial Nominating Commission 
will convene on Jan. 29, 2019 at 9 am at the 
Grant County Courthouse 201 N. Cooper 

Street, Main Courtroom, 2nd Floor, Silver 
City. The commission meeting is open to 
the public and anyone who wishes to be 
heard about any of the candidates will have 
an opportunity to be heard.

Tenth Judicial District Court
Destruction of Exhibits
 Exhibits in criminal cases for years 
2005-2015 may be retrieved on Jan. 25, 
2019. For more information contact Tenth 
Judicial District Court of County of Quay 
at 575-461-2764.

state Bar News 
Cannabis Law Section 
Board of Directors Meeting 
Open to Membership
 On Aug. 9, the Board of Bar Commis-
sioners approved a membership petition to 
form a State Bar of New Mexico Cannabis 
Law Section. The Section’s Board of Direc-
tors will meet from 9-10 a.m., Dec. 20, at 
the State Bar Center and the general State 
Bar membership is invited to attend, share 
ideas and enroll in the Section. Please 
R.S.V.P. to Breanna Henley bhenley@
nmbar.org. Visit www.nmbar.org/sections 
to join the Section. 

Minimum Continuing Legal 
Education
Compliance Deadline Approaching
 Dec. 31 is the last day to complete 2018 
Minimum Continuing Legal Education 
requirements. Jan. 31, 2019, is the last day 
to submit 2018 credits without penalty. 
For a list of upcoming MCLE approved 
courses, visit www.nmbar.org/MCLE. 
Contact MCLE with questions at  505-821-
1980 or mcle@nmbar.org.

New Mexico Judges and 
Lawyers Assistance Program
Attorney Support Groups
 • Jan. 7, 5:30 p.m. 
  UNM School of Law, 1117 Stanford NE, 

Albuquerque, King Room in the Law 
Library (The group normally meets the 
first Monday of the month.)

• Jan. 14, 5:30 p.m. 
  UNM School of Law, 1117 Stanford NE, 

Albuquerque, King Room in the Law 
Library (Group meets on the second 
Monday of the month.) Teleconference 
participation is available. Dial 1-866-
640-4044 and enter code 7976003#.

• Jan 21. 19, 5:30 p.m.

  UNM School of Law, 1117 Stanford 
NE, Albuquerque, King Room in the 
Law Library (Group meets the third 
Monday of the month.) Teleconference 
participation is available. Dial 1-866-
640-4044 and enter code 7976003#.

For more information, contact Latisha 
Frederick at 505-948-5023 or 505-453-
9030 or Bill Stratvert at 505-242-6845.

uNM sChool of law
Law Library 
Fall 2018 Hours
Mon., Aug. 20– Sat., Dec. 15
Building and Circulation
 Monday–Thursday  8 a.m.–8 p.m.
 Friday 8 a.m.–6 p.m.
 Saturday 10 a.m.–6 p.m.
 Sunday noon–6 p.m.
Reference
 Monday–Friday 9 a.m.–6 p.m.
 Saturday & Sunday No reference

other Bars
Alaska Bar Association
CLE by the Sea in Honolulu, Hawaii
 Join Alaska Bar Association members 
along with 16 other bar association members 
as they attend continuing legal education 
programs, network at optional excursions, 
and enjoy the warm weather at a beautiful lo-
cation. The 2019 CLE by the Sea is scheduled 
for Feb. 10-15, 2019, at the Prince Waikiki 
– Honolulu Luxury Hotel. This program is 
accredited for 12 total CLE credits (4.0 G, 8.0 
EP) by New Mexico Minimum Continuing 
Legal Education. For more information, 
call 907-272-7469 or email Mary DeSpain, 
CLE director at mary@alaskabar.org, or visit 
https://alaskabar.org/cle-mcle/cle-by-the-
sea/.

Albuquerque Lawyers Club
Monthly Lunch Meeting
 The Albuquerque Lawyers Club invites 
members of the legal community to a Meet 
and Greet lunch meeting, featuring the new 
members of the NM Court of Appeals.  Judge 
Miles Hanisee will be introducing Judges 
Kristina Borgadus, Megan Duffy, Jacqueline 
R. Medina and Briana H. Zamora. The lunch 
meeting will be held at noon on Jan. 9, 
2019, at Seasons Restaurant, located at 2031 
Mountain Road, NW, Albuquerque. The cost 
is free to members/$30 non-members. For 
more information email ydennig@Sandia.
gov.

http://lawschool.unm
http://www.nmbar.org/sections
http://www.nmbar.org/MCLE
mailto:mcle@nmbar.org
mailto:mary@alaskabar.org
https://alaskabar.org/cle-mcle/cle-by-the-sea/.Albuquerque
https://alaskabar.org/cle-mcle/cle-by-the-sea/.Albuquerque
https://alaskabar.org/cle-mcle/cle-by-the-sea/.Albuquerque
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 A healthier, happier future is a phone call away.
Confidential assistance – 24 hours every day.

“Thanks to JLAP, I am happier, healthier and stronger 
than I have ever been in my entire life!”  –KA 

“Through JLAP, I’ve been given the freedom to 
become the person that I’ve always wanted to be. 
This program saved my life and my family.”  –SM

Free, confidential assistance  
to help identify and address problems 
with alcohol, drugs, depression, and 
other mental health issues.

Judges call 888-502-1289 
Lawyers and law students call 505-228-1948 or 800-860-4914
www.nmbar.org

JUDGES AND LAWYERS

ASSISTANCE PROGRAM

Changed Lives… 
Changing Lives

confidence

pro
fe

ss
io

na
lis

m integrity

For more information and to apply, go to www.nmbar.org

To learn more, contact: 
Stormy Ralstin, General Counsel: 505-797-6050

Email: bridgethegap@nmbar.org

Shape the Future 
of the Profession

    by Becoming a Mentor

Mentors 
build a strong 

profession

Mentors help new attorneys  
bridge the gap between  

law school and practice.

BRIDGE THE GAP

MENTORSHIP PROGRAM

 

http://www.nmbar.org
http://www.nmbar.org
mailto:bridgethegap@nmbar.org
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CLIENT PROTECTION FUND

The New Mexico Client Protection Fund Commission
Thanks the following attorneys, each of whom

recently completed six years of exemplary service
on the Commission 

Frank Chavez
Jason Marks (chair 2015 and 2016)

Travis Steele (chair 2017)

All three volunteered many hours each year 
investigating, analyzing and making recommendations

concerning allegations of attorney dishonesty
causing monetary losses to clients.

THANK

The State Bar of New Mexico would like to express its  
appreciation and gratitude to the following attorneys that participate in the  
DIVORCE OPTIONS WORKSHOP. Thank you for your professionalism,  

time and service to the community in New Mexico.

Gretchen Mary Walther
Tiffany Oliver Leigh
Linda Helen Bennett

Maria Montoya-Chavez
Martha Kaser
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Hearsay
George “Dave” Giddens has been awarded 
the 2019 AV Preeminent™ ranking by Mar-
tindale-Hubbell, a company that provides 
background information on lawyers and law 
firms in the U.S. Giddens has earned this 
ranking for more than 10 years.

Pilar Vaile (UNM School of Law Class of 
2000) has been conferred memberships into 
the National Academy of Arbitrators this 
past October, upon completion of a rigorous 
application and peer review process.Vaile 
has been serving as a labor neutral since 
2004, and as a private arbitrator since 2010; 
she now resides in Yuma, Colo.

The judges of the Bernalillo County Met-
ropolitan Court have elected a new chief 
judge, Hon. Sandra Engel, to head the state’s 
busiest court. Judge Engel will succeed Judge 
Edward L. Benavidez who has served as chief 
judge of the court since 2017.  Judge Engel’s 
term will begin on Jan. 1, 2019. In addition 
to hearing his or her regular docket, the chief 
judge oversees administrative matters of the 
court including; the budget, policies, security, 
building maintenance and personnel matters. 

Judge Engel has selected 
the Hon. Yvette K. Gon-
zales to preside over the 
Criminal Division of 
the court, and the Hon. 
Frank A. Sedillo will 
continue to serve as the 
presiding judge of the 
court’s civil division. 

Andrew G. Schultz, an attorney with the 
Rodey Law Firm, has been named At-
torney of the Year by the Albuquerque Bar 
Association. Schultz was recognized for his 
significant contributions to the practice of 
law, as well as his professionalism, integrity, 
superior legal service and service to the pub-
lic.  Schultz is the head of Rodey’s Complex 
and Commercial Litigation practice group.  
He has a special interest in class action 
and civil rights litigation along with other 

complex procedural and appellate work. Schultz is an adjunct 
professor and frequent lecturer at the University of New Mexico 
School of Law.

Beckham Angelo Rivera has been selected 
as a participant in the State Bar’s incubator 
program, Entrepreneurs in Community 
Lawyering. He is a family lawyer and estate 
planner based in Albuquerque. A gradu-
ate from Western Michigan University, he 
has worked with many organizations in 
Washington D.C., Detroit, Tampa, and New 
York to ensure equality and access to justice 
for marginalized communities. Rivera now 
uses his experience to assist his clients with 

the delicate issues surrounding domestic and estate law. If you 
would like to speak with Rivera about  legal concerns, he may 
be reached by phone at 505-750-3685 or visit Sunshine Legal’s 
website at www.sunshinelegalnewmexico.com.

Modrall Sperling has been recognized as a leading law firm in New 
Mexico, and awarded the “highly recommended” designation by 
Benchmark Litigation for the 11 consecutive year. The following 
of the firm’s lawyers were named Future or State Litigation Stars 
in the 2019 edition:
Jennifer Anderson
Martha Brown
Timothy Fields
Timothy Holm
Tiffany Roach Martin
Megan Muirhead
Lynn Slade
Alex Walker
The following attorneys were named to the 40 & Under Hot List:
Anna Indahl
Nathan Nieman
Tiffany Roach Martin
And for the seventh consecutive year, Jennifer Anderson has been 
selected as one of the Top 250 Women in Litigation in the United 
States. She is one of only two New Mexicans to make the list.

Paul Bardacke and Ben Allison have been selected by their peers 
for inclusion in the 25th Edition of Best Lawyers in America. Paul 
Bardacke is recognized for bet-the-company litigation, commer-
cial litigation, mediation and alternative dispute resolution. Ben 
Allison is recognized for commercial litigation, art law, copyright 
law and land use and zoning litigation.

http://www.sunshinelegalnewmexico.com
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In Memoriam

James (Jim) M. Durrett, Jr. died Nov. 8. He was born in Tucum-
cari, on Feb 19, 1935 to James and Dorothy Durrett. Durrett’s 
father was an FBI agent and moved every 2-3 years in Texas and 
N.M. The family lived in Dallas, San Antonio, El Paso, Hobbs, 
Carlsbad and Indianapolis before returning permanently to 
N.M. Durrett attended Highland High School in Albuquerque 
where he played football and played harmonica in a cowboy 
band called the Rio Arriba Boys. He loved to talk about the 
State Champion football team and loved to tell stories about his 
teammates, especially future NFL Hall of Fame member Tommy 
McDonald. When he learned McDonald had been selected for 
the Hall of Fame, he would brag that “McDonald would never 
have even made it to college ball if Durrett had not been blocking 
for him”. Durrett attended the University of New Mexico, and 
was a member of the Sigma Chi Fraternity. He graduated with 
a Bachelor’s Degree in Business Administration in 1957, then 
attended UNM Law School. He started law school in a class of 
53 students and graduated with 10 of that class in 1960 (along 
with four transfers). He was admitted to practice Aug. 11, 1960. 
After law school he moved to Farmington temporarily to live 
with his parents as he waited to go into the Army. He worked in 
the oilfield as a swamper on a truck for one day before receiving 
a call from Farmington attorney Marvin Baggett to come and 
work for him in his law firm for the same pay – $1 per hour. He 
worked for Marvin and Bill Baggett for almost a year before his 
active duty orders came and he went into the active military as 
part of the Army Reserves. After he finished active duty he got 
a commission as a First Lieutenant in the U.S. Army Reserves, 
where he spent about eight years. Durrett served as New Mexico 
Oil Conservation General Counsel from 1962-1966. He often 
carpooled with future Supreme Court Justice Mary Walters. He 
partnered with Jerry Rhodes and Orville McCallister in the law 
firm of Rhodes, McCallister and Durrett in Albuquerque from 
1966 until the mid-1970s. One of the few law clerks that the firm 
hired was Charles Daniels who would go on to be the Chief Justice 
of the New Mexico Supreme Court. After the firm dissolved he 
worked as solo practitioner until 1983. Durrett served as assistant 
university counsel for UNM from 1983-1986 before returning to 
private practice. In 1990, Durrett moved back to Farmington and 
served as county attorney for San Juan County from 1990-2015. 
Durrett is survived by his wife of 57 years, Norma, his daughter 
Denise Durrett and his son James M. Durrett III. Durrett was a 
man of integrity and wisdom and he will be missed.

Francisco Mario Ortiz died on Sept.11, at 
age 67. He was a U.S. Marine Corps veteran 
and studied Political Science at UNM. He 
was twice elected ASUNM President and 
earned the Lena Clauve Outstanding Senior 
Award. Ortiz graduated from UNM Law 
School. He began his career at the state and 
federal public defenders offices in Albu-
querque and Las Cruces, practiced criminal 
defense and family law privately for many 
years, dedicating his practice to helping 

underprivileged clients, and recently worked for the State of N.M. 
Ortiz’s colleagues and friends will remember his jokes as well as 
his compassion and integrity in the courtroom. 

Rudolph Russell Rager passed away on Oct. 20. Survivors include 
his wife, Sharon, his children, Sean Rager, Kurt Rager, Quita 
Trembly, Elani Rager, Valari Shanks and Jordan Rager, as well as 
his sister, Ruth McLees. 

J. Penrod Toles, a 70 plus year Roswell resident, businessman, 
former state senator and community leader, died peacefully at 
his home Jan. 13, 2017. He was born Oct. 19, 1929 in Happy, 
Swisher County, Texas to John E. Toles and Audie Penrod Toles 
who predeceased him. He was also predeceased by his three 
sisters Charlotte Toles, Christine Toles Elliott and Marybeth Toles 
Mangum. In 1943, Toles came to Roswell from Lubbock, Texas, 
to attend New Mexico Military Institute. This event proved to be 
the beginning of a lifetime of service and devotion to NMMI by 
Toles. He received his high school diploma, junior college degree, 
senior college Bachelor of Science degree and an Army Reserve 
Commission from NMMI. Toles also attended Washington and 
Lee University School of Law, in Lexington, Virginia, receiving a 
LLB/JD degree. Toles served five years in the U.S. Army Reserve 
from 1950-1955, including two years’ active duty as a 1st Lieuten-
ant in the 66th Tank Battalion, 2nd Armored Division, U.S. Army 
of Occupation, Germany. In 1954,  Toles married Sally Saunders 
who survives him. She is the daughter of the late Col. and Mrs 
H.P. Saunders, Jr. Col Saunders was the Commandant of New 
Mexico Military Institute while Toles was a cadet. Toles is also 
survived by three sons: Perry Saunders Toles (and wife Sherri) of 
Roswell, Tyler Penrod Toles of Albuquerque, John Harwood Toles 

Beverly L. Graham, age 60, succumbed to pneumonia on Oct. 
27 at St. Vincent Hospital in Santa Fe. Graham was an only child 
and was preceded in death by her long-time partner, Steve. in 
Oct. 2014; her father, Thomas Glen Graham; and mother Raynell 
Beavers Graham. She was a Navy brat who was privileged to travel 
overseas and witness history in the making. Her family moved to 
Belen in 1971, where she excelled in school and in making lifelong 
friends, all of whom are devastated by her loss. Graham graduated 
from the University of Texas, Arlington in 1980 and South Texas 
College of Law in Houston in 1984. She taught law courses at 
Navarro College in Corsicana, Texas. She served as an attorney 
in Texas for several years before moving to Chama to take care 
of her ailing mother when her father passed suddenly. After her 
mother died, Graham stayed in Chama and practiced law. Every 
case she took on was handled with care and discretion, and she 
joked many times about being paid for her work on her clients’ 
behalf with chickens or non-working vehicles or whatever people 
had. Graham was recognized for her dedication and pro-bono 
work by the Supreme Court Access to Justice Commission in 
2016.She was always so kind and generous with both her advice 
and her time and we will miss her wonderful presence and loyal 
friendship. Graham leaves behind her beloved dogs, Jazzy and 
Mangus, her family in Texas and New Mexico including Austin, 
Rio Rancho, and Chama and a host of friends all over the U.S. 
and overseas. We will miss her wit, her love, and her intelligence; 
she was an extraordinary person with a big heart. We hope her 
reunion with her parents and Steve was joyous and look forward 
to seeing her again someday in paradise. 
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In Memoriam

Matthew Urrea, 51, of Scottsdale, Ariz., passed away in Arizona 
on Nov. 20. Urrea was born in Albuquerque, to Francisco and 
Alberta Urrea on Feb. 17, 1967. He went to high school at Sandia 
High in Albuquerque before attending the University of New 
Mexico. After passing the New Mexico Bar Exam upon graduating 
from the UNM Law School, Urrea went on to receive his post-
graduate degree, the LLM in Taxation Law, at New York University. 
Urrea was a practicing tax attorney and passionate entrepreneur. 
He was a partner at Schlenker & Urrea in Albuquerque for more 
than 20 years before heading his own law firm with offices in both 
Albuquerque and Scottsdale. He launched the growing walk-in 
Wills business with locations in New Mexico, Florida, and the 
soon-to-open Arizona location. Urrea was the president of the 
UNM chapter of the Sigma Chi Fraternity and met his wife of 26 
years, Annabel Lee Urrea at a mixer in 1987. Urrea and Annabel 
married on Dec. 30, 1992 in Phoenix and made their home in 
Albuquerque for 17 years before moving to Arizona. Urrea is 
survived by their four beautiful children, Urrea Jr., Maria Pilar, 
Oliver, and Phoebe, all of Scottsdale, Ariz. He is survived by his 
parents Cisco and Alberta Urrea of Albuquerque; as well as by his 
six siblings, Francisco III; Tessa; Tina; Thomas; Richard; Daniel 
of Albuquerque. He is also survived by countless nephews, nieces 
and extended family. Urrea was a loving, devoted husband and 
father who took great pride in his family; still always referred to 
as “Daddy” by his adoring children. Known to “shred the guitar”, 
Urrea was a gifted classical guitar player, and collector of guitars, 
who also loved a great game of golf, and reading. He had a history 
of excellence in track and field as well as golf in his youth. 

Robin Marie Webb passed away on Aug. 19, after a couple 
of years of failing health. Webb was born on April 3, 1964, in 
Arlington, Va., to John and Joanne Webb. Eventually her family 
moved to Leavenworth, Kan., where she was the delight of her 
grandparents. She graduated from Kansas University with a BA 
in Communication, Kansas University School of Law and from 
American University with a Master in International Human Rights 
Law. She worked for the Department of Veterans Affairs the Ten-
nessee Human Rights Commission and was admitted to practice 
before the U.S. Supreme Court. She started a private practice 
in which she helped veterans obtain the benefits to which they 
were entitled. She met Chris Griffin, a Nashville native, and they 
lived in Nashville for almost 18 years. Webb’s greatest delight was 
being with family especially with her cousins and their children. 
Halloween was always an adventure. She is survived by Chris, her 
father, John Webb and stepmother, Madeline Webb, her mother, 
Joanne Piezonki.

of Denver, and by three grandchildren: Joshua, Jordan and Shelby.
Toles practiced law in Roswell for several years before forming The 
Toles Company, a family business involving oil and gas produc-
tion, commercial real estate, and farm and ranch properties. He 
was active in state government, serving in the New Mexico Senate 
from 1960-1966. Toles was State Chairman of the Democratic 
Party of New Mexico from 1968-1970. Toles served in various 
capacities for state, community and church endeavors. He was 
a fundraiser and builder, chairing the building committees for 
the construction of three major projects in Roswell: The Roswell 
Family YMCA, the First United Methodist Church and the 
Working Mother’s Day Nursery. Toles served as board president 
of the Roswell Public Library; chairman of the Roswell Industrial 
Development Corporation: member of the First National Bank 
of Roswell Board of Directors; and N.M. chairman of the YMCA 
Youth and Government Program. Their public endeavors and 
charitable services caused Toles and Mrs. Toles to be the first 
couple honored as “Citizens of the Year” by the Roswell Board of 
Realtors. Toles was an active member of the First United Meth-
odist Church of Roswell, where he led an adult Sunday school 
class for 50 years. He served on the Pastor-Parish Committee of 
the church, and was a Trustee of the New Mexico Conference 
Methodist Foundation, Inc. Of the many organizations that  
Toles served, none received more attention than New Mexico 
Military Institute. Over a 70 year period of close association Toles 
served as national president of the NMMI Alumni Association, 
President of the NMMI Board of Regents, and President of the 
NMMI Foundation, Inc. NMMI honored him as a Distinguished 
Alumnus in the Hall of Fame and dedicated the “J. Penrod Toles 
Learning Center” in his honor in 1985.
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civil, and children's court cases and was chosen by his colleagues to serve as Chief 
Judge in 2006, a position held until 2013. He joined the Court in April 2018. 

During his tenure with the Judiciary, Justice Clingman has worked diligently 
and effectively to improve the administration of justice in New Mexico. He has 
served on the Judicial Reengineering Committee, worked to improve language 
access, and was instrumental in developing the Workforce Investment Plan, a 
comprehensive compensation plan for all judicial employees. Those fortunate 
enough to appear before or work with Justice Clingman know him to be polite, 
thoughtful and respectful, characteristics he has helped to instill in others by co­
creating a training and orientation program for new district court judges. To date, 
sixty-four district court judges have benefited from the program. 

The collective contributions of our departing colleagues to the New Mexico 
legal system cannot be overstated, and their combined experience and leadership 
will be missed. We are grateful for their friendship, their collegiality, and the 
example of excellence they leave for those of us who will follow in their footsteps. 

Sincerely, 
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Legal Education
December
20 Gain the Edge!® Negotiation 

Strategies for Lawyers
 5.0 G, 1.0 EP
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

21 Ethics, Satisfied Clients & 
Successful Representations

 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

21 Recent Developments in New 
Mexico Natural Resource Law

 5.2 G, 1.0 EP
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

21 Bad Review? Bad Response? Bad 
Idea! –Ethically Managing Your 
Online Reputation

 1.0 EP
 Live Webinar
 Center for Legal Education of NMSBF
 www.nmbar.org

24 Me Too: Sexism, Bias, and Sexual 
Misconduct in the Legal Profession

 1.0 EP
 Live Webinar
 Center for Legal Education of NMSBF
 www.nmbar.org

26 What Drug Dealers and Celebrities 
Teach Lawyers about Professional 
Responsibility

 3.0 EP
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

26 The Fear Factor: How Good 
Lawyers Get Into Ethical Trouble

 3.0 EP
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

27 Find it Fast and Free (and Ethically) 
with Google, Fastcase 7, and Social 
Media Sites

 4.0 G, 2.0 EP
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

28 How to Practice Series: 
Demystifying Civil Litigation Pt 1 
(2018)

 6.0 G
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

28 Fall Elder Law Institute: Navigating 
Changes to the Adult Guardianship 
and Conservatorship Statutes and 
Rules (2018)

 5.5 G, 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

28 Immigration Law: U-Visa Training 
(2018)

 1.0 G, 0.5 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

28 Immigration Law: Assisting 
Human Trafficking Survivors 
(2018)

 2.0 G
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

28 Basics of Trust Accounting:
 How to Comply with Disciplinary 

Board Rule 17-204
 1.0 EP
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

28 Children’s Code: Delinquency
 Rules, Procedures and the Child’s
 Best Interest
 1.5 G, 1.0 EP
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

28 Moving Your Practice Into the 
Cloud-Benefits, Drawbacks and 
Ethical Issues

 1.0 EP
 Live Webinar
 Center for Legal Education of NMSBF
 www.nmbar.org

29 Networking Professionally and 
Ethically

 1.0 EP
 Live Webinar
 Center for Legal Education of NMSBF
 www.nmbar.org

30 The Ethics of Delegation
 1.0 EP
 Live Webinar
 Center for Legal Education of NMSBF
 www.nmbar.org

31 The Ethics of Social Media Research
 1.0 EP
 Live Webinar
 Center for Legal Education of NMSBF
 www.nmbar.org

http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
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Legal Education www.nmbar.org

January 2019

18 Trial Know-How! Presentation 
and Expertise (2018)

 5.2 G, 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of 

NMSBF
 www.nmbar.org

18 What Drug Dealers and 
Celebrities Teach Lawyers about 
Professional Responsibility 
(2018)

 3.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of 

NMSBF
 www.nmbar.org

18 Criminal Rules Hot Topics (2018)
 2.5 G, 0.5 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

25 2018 Business Law Institute
 5.0 G, 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

25 Pretrial Practice in Federal Court 
(2018)

 2.5 G, 0.5 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

25 The Fear Factor: How Good 
Lawyers Get Into Ethical Trouble 
(2018)

 3.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

February 2019

10-15 CLE by the Sea in Honolulu, Hawaii
 4.0 G, 8.0 EP
 Live Seminar
 Alaska Bar Association
 alaskabar.org/cle-mcle/cle-by-the-

sea/

22 Regional Seminar: Voir Dire
 20.0 G
 Live Seminar, Santa Fe
 Trial Lawyer College
 

Listings in the Bar Bulletin Legal Education Calendar are derived from course provider submissions and from New Mexico Minimum Continuing Legal Education. 
All MCLE approved continuing legal education courses can be listed free of charge. Send submissions to notices@nmbar.org. Include course title, credits, location/

course type, course provider and registration instructions.

http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
mailto:notices@nmbar.org


16     Bar Bulletin - December 19, 2018 - Volume 57, No. 51

Opinions
As Updated by the Clerk of the New Mexico Court of Appeals

Mark Reynolds, Chief Clerk New Mexico Court of Appeals 
PO Box 2008 • Santa Fe, NM 87504-2008 • 505-827-4925

Effective December 7, 2018

Slip Opinions for Published Opinions may be read on the Court’s website:
http://coa.nmcourts.gov/documents/index.htm

PUBLISHED OPINIONS
A-1-CA-35908 W Espinoza v. City of Albuquerque Reverse 12/05/2018 
A-1-CA-36131 Dept Game & Fish v. T Rawlings Affirm 12/07/2018 

UNPUBLISHED OPINIONS
A-1-CA-35627 State v. J Rodriguez Reverse/Remand 12/03/2018 
A-1-CA-36271 W Grandi v. F Grandi Affirm 12/03/2018 
A-1-CA-36388 State v. G Bunton Affirm 12/03/2018 
A-1-CA-37310 C Daye v. Gladino Inc. Reverse/Remand 12/03/2018 
A-1-CA-37077 CYFD v. Tabitha P. Affirm 12/04/2018 
A-1-CA-35220 State v. H Batista-Carrasco Affirm 12/06/2018 
A-1-CA-35569 Z Nauman v. D Mather Affirm 12/06/2018 

http://coa.nmcourts.gov/documents/index.htm


Clerk’s Certificates
From the Clerk of the New Mexico Supreme Court
Joey D. Moya, Chief Clerk New Mexico Supreme Court  

PO Box 848 • Santa Fe, NM 87504-0848 • (505) 827-4860
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CLERK’S CERTIFICATE 
OF ADDRESS AND/OR 

TELEPHONE CHANGES

Luisa Mabel Arellanes 
Serrano
NM Human Services 
Department
Child Support Enforcement 
Division
1015 Tijeras Avenue, NW, 
Suite 100
Albuquerque, NM 87102
505-222-9455
mabel.arellanes@state.nm.us

Sophie D. Asher
Pegasus Legal Services for 
Children
3201 Fourth Street, NW
Albuquerque, NM 87107
505-244-1101
sasher@pegasuslaw.org

Tyler John Atkins
Atkins & Walker Law
127 Bryn Mawr Drive, SE
Albuquerque, NM 87106
505-508-4640
505-672-5119 (fax)
tyler@atkinswalker.com

Richard D. Barish
Espinosa & Associates, PC
5130 Masthead Street, NE, 
Suite C
Albuquerque, NM 87109
505-242-5656
505-242-9869 (fax)
rdb@espinosa-associates.com

Bill B. Caraway
Diamondback Energy, Inc.
500 W. Texas Avenue, 
Suite 1200
Midland, TX 79701
432-245-6011
bcaraway@diamondbacken-
ergy.com

Stanley James Cassavant
3636 N. Central Avenue, 
Suite 560
Phoenix, AZ  85012
505-355-4850
stanley.cassavant
@libertymutual.com

Audra Davie
Harvey & Koschtial, LLC
PO Box 91833
Albuquerque, NM 87199
505-217-2370
audra@hklawnm.com

Deborah Lee 
Dorman-Rodriguez
Torres Law Group
PO Box 2849
321 S. Dixie Highway, 
Suite 201 (33401)
West Palm Beach, FL 33402
561-510-4855
ddorman@torres.law

Blake J. Dugger
Office of the Fifth Judicial 
District Attorney
301 N. Dalmont Street
Hobbs, NM 88240
575-397-2471
575-397-6484 (fax)
bdugger@da.state.nm.us

Tatiana DuBois Engelmann
New Mexico Legal Aid, Inc.
PO Box 25486
625 Silver Avenue, SW, 
Suite 200 (87102)
Albuquerque, NM 87125
505-243-7871
tatianae@nmlegalaid.org

Lisa Giandomenico
Office of the Attorney General
PO Box 1508
408 Galisteo Street (87501)
Santa Fe, NM 87504
505-490-4846
lgiandomenico@nmag.gov

Deborah R. Goncalves
Pregenzer, Baysinger, 
Wideman & Sale, PC
2424 Louisiana Blvd., NE, 
Suite 200
Albuquerque, NM 87110
505-872-0505
505-872-1009 (fax)
dgoncalves@pbwslaw.com

Jeffrey H. Haas
Law Offices of Jeffrey Haas
600 Los Altos Norte
Santa Fe, NM 87501
505-469-0714 (phone & fax)
jeffreyhaas42@gmail.com

Jane J. Handley
Office of the First Judicial 
District Attorney
PO Box 593
1122 Industrial Park Road
Espanola, NM 87532
505-753-7131
505-753-7133 (fax)
jhandley@da.state.nm.us

Christian A. Hatfield
Hatfield Law Firm
115 W. Aztec Blvd., 
Suite 200
Aztec, NM 87401
505-636-2256
505-333-7099 (fax)
christian@hatfieldlaw.org

Hooman Hedayati
Communications Workers of 
America
501 Third Street, NW, 
7th Floor
Washington, DC 20001
202-434-1198
hhedayati@cwa-union.org

J.K. Theodosia Johnson
111 Lomas Blvd., NW, 
Suite 501
Albuquerque, NM 87102
505-346-2489
theodosia_johnson@fd.org

David Ketai
Guebert Bruckner Gentile PC
PO Box 93880
6801 Jefferson Street, NE, 
Suite 400 (87109)
Albuquerque, NM 87199
505-823-2300
505-823-9600 (fax)
dketai@guebertlaw.com

David D. Longley
Office of the Thirteenth 
Judicial District Attorney
PO Box 637
700 E. Roosevelt Avenue
Grants, NM 87020
505-285-4627
505-287-4629 (fax)
dlongley@da.state.nm.us

Robert Fletcher Lundin
Office of the Attorney General
PO Box 1508
408 Galisteo Street (87501)
Santa Fe, NM 87504
505-303-1790
rlundin@nmag.gov

Catha N. Lyons
The Lyons Law Firm, LLC
5540 Far Hills Avenue, 
Suite 202
Dayton, OH 45429
937-684-8890
nikki@lyonsimmigrationlaw.
com

Angela Macdonald
Office of the Attorney General
PO Box 1508
408 Galisteo Street (87501)
Santa Fe, NM 87504
505-717-3507
amacdonald@nmag.gov

Jessica R. Martin
Law Offices of the Public 
Defender
505 Marquette Avenue, NW, 
Suite 120
Albuquerque, NM 87102
505-369-3600
jessica.martin@lopdnm.us

Ramona J. Martinez
Streeter & Martinez-Salopek, 
LLC
230 S. Alameda Blvd. #B
Las Cruces, NM 88005
575-541-0329
monica@smslawnm.com

mailto:mabel.arellanes@state.nm.us
mailto:sasher@pegasuslaw.org
mailto:tyler@atkinswalker.com
mailto:rdb@espinosa-associates.com
mailto:bcaraway@diamondbacken-ergy.com
mailto:bcaraway@diamondbacken-ergy.com
mailto:bcaraway@diamondbacken-ergy.com
mailto:@libertymutual.com
mailto:audra@hklawnm.com
mailto:ddorman@torres.law
mailto:bdugger@da.state.nm.us
mailto:tatianae@nmlegalaid.org
mailto:lgiandomenico@nmag.gov
mailto:dgoncalves@pbwslaw.com
mailto:jeffreyhaas42@gmail.com
mailto:jhandley@da.state.nm.us
mailto:christian@hatfieldlaw.org
mailto:hhedayati@cwa-union.org
mailto:theodosia_johnson@fd.org
mailto:dketai@guebertlaw.com
mailto:dlongley@da.state.nm.us
mailto:rlundin@nmag.gov
mailto:amacdonald@nmag.gov
mailto:jessica.martin@lopdnm.us
mailto:monica@smslawnm.com
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Clerk’s Certificates
Elizabeth Mason
606 Bryn Mawr Drive, NE
Albuquerque, NM 87106
505-379-3220
bethmason56@gmail.com

William Richard McBride
McBride, Scicchitano & 
Leacox, PA
2155 Louisiana Blvd., NE, 
Suite 2200
Albuquerque, NM 87110
800-336-6000
wrmnotices
@williammcbride.com

Rebecca A. Mnuk
Law Offices of the Public 
Defender
301 N. Guadalupe Street
Santa Fe, NM 87501
505-395-2888
505-204-7063 (fax)
rebecca.mnuk@lopdnm.us

Joshua M. Montagnini
The Fairness Center
500 N. Third Street, 
Floor 2
Harrisburg, PA 17101
844-293-1001
717-307-3424 (fax)
montagnini@gmail.com

Rocio A. Ocano
NM Human Services 
Department
Child Support Enforcement 
Division
2120 N. Alto Drive, 
Suite 110
Hobbs, NM 88240
575-393-3247
575-393-1642 (fax)
rocio.ocano@state.nm.us

Fernando Castillo Palomares
Butt Thornton & Baehr PC
PO Box 3170
4101 Indian School Road, NE, 
Suite 300S (87110)
Albuquerque, NM 87190
505-884-0777
505-889-8870 (fax)
fcpalomares@btblaw.com

Denisha D. Pierre
Pierre Law Office, LLC
PO Box 70219
5121 Masthead Street, NE 
(87109)
Albuquerque, NM 87197
575-425-1498
denisha@pierrelawoffice.com

Amy L. Propps
7319 Burdette Court
Bethesda, MD 20817
505-603-9246
amy_propps@yahoo.com

Nataley Quintana
Social Security 
Administration
555 Broadway Blvd., NE, 
Suite 201
Albuquerque, NM 87102
855-861-7072
844-249-3036 (fax)
nataley.quintana@ssa.gov

Carolina Martin Ramos
6344 Caminito Marcial
San Diego, CA 92111
858-280-6594
ms.carolinaramos@gmail.com

Colin B. Reilly
Bourque Clegg Causey & 
Morin
949 Main Street
Sanford, ME 04073
207-324-4422
207-324-9556 (fax)
creilly@bourqueclegg.com

William Scott Rode
11600 Academy Road, NE 
#3624
Albuquerque, NM 87111
361-232-9437
scott_rode@yahoo.com

E. Marvin Romero
Law Office of E. Marvin 
Romero
8100 Wyoming Blvd., NE, 
Suite M4, Box 264
Albuquerque, NM 87113
505-595-2100
505-595-2101 (fax)
marvin@emrpilaw.com

Isaac Ramon Ruiz-Carus
Rissman, Barrett, Hurt, 
Donahue, McLain 
& Mangan, PA
1 N. Dale Mabry Highway, 
Floor 11
Tampa, FL 33609
813-221-3114
813-221-3033 (fax)
isaac.ruiz-carus
@rissman.com

Sam P. Ruyle
308 Catron Street
Santa Fe, NM 87501
505-369-2544
sam@santafelawyers.org

Allison Jane Schumacher 
Smithkier
Office of the First Judicial 
District Attorney
PO Box 2041
327 Sandoval Street (87501)
Santa Fe, NM 87504
505-827-5000
aschumachersmithkier@
da.state.nm.us

James Cort Shackelford
Midland Credit Management, 
Inc.
PO Box 632149
Littleton, CO 80163
303-256-5715
303-256-5713 (fax)
james.shackelford
@mcmcg.com

Tania Shahani
111 Lomas Blvd., NW, 
Suite 501
Albuquerque, NM 87102
505-346-2489
505-346-2494 (fax)
tania_shahani@fd.org

Ethan Samuel Simon
112 Edith Blvd., NE
Albuquerque, NM 87102
505-288-8408
ethan.simon@gmail.com

Jeanette Elizabeth Skow
805 Roadrunner Circle
Las Cruces, NM 88011
571-345-4925
pipperskow@me.com

David A. Stevens
3101 Old Pecos Trail #151
Santa Fe, NM 87505
505-670-9038
davidalanstevens@gmail.com

Joseph Edward Stowers
10704 Bayridge Cove
Austin, TX 78759
713-319-4854
joe_s_nm@yahoo.com

Jessica L. Streeter
Streeter & Martinez-Salopek, 
LLC
230 S. Alameda Blvd. #B
Las Cruces, NM 88005
575-541-0329
jessica@smslawnm.com

Alex C. Turnello
Martin, Harding and 
Mazzotti, LLP
1222 Troy-Schenectady Road
Niskayuna, NY 12309
518-915-3394
acturnello88@gmail.com

Maria H. Weddige-Gurney
Raytheon Company
1300 Eubank Blvd., SE
Albuquerque, NM 87123
505-338-8362
maria.weddige
@raytheon.com

Teague Williams
Jarmie & Associates
PO Box 26416
514 Marble Avenue, NW 
(87102)
Albuquerque, NM 87125
505-242-5222
505-242-5777 (fax)
twilliams@jarmielaw.com

Mary Irwin Wilson
Carabin Shaw
630 Broadway
San Antonio, TX 78205
210-222-2288
210-222-1480 (fax)
mwilson@carabinshaw.com

Shona L. Zimmerman
Zimmerman Law, LLC
PO Box 14772
Albuquerque, NM 87191
505-449-8141
505-639-4277 (fax)
shona@shonaatlaw.com
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Joseph F. Canepa
Canepa & Vidal, PA
PO Box 8980
200 West DeVargas Street, 
Suite 7 (87501)
Santa Fe, NM 87504
505-982-9229
505-982-8141 (fax)
jfcanepa@newmexico.com

Gregory Ara Chakalian
Office of the City Attorney
200 Lincoln Avenue
Santa Fe, NM 87501
505-955-6967
505-955-6748 (fax)
gachakalian
@ci.santa-fe.nm.us

Seth T. Cohen
Cohen Law Firm, LLC
316 E. Marcy Street
Santa Fe, NM 87501
505-466-5392
scohen@colawnm.com

Taina L. Colon
PO Box 402
Ruidoso, NM 88355
575-551-7979
575-208-7520 (fax)
taina.l.colon@gmail.com

J. Edward Hollington
J. Edward Hollington & 
Associates
708 Marquette Avenue, NW
Albuquerque, NM 87102
505-843-9171
505-843-7027 (fax)
edward708@aol.com

Gregory W. Lisemby
DuBose Law Firm, PLLC
4310 N. Central Expressway
Dallas, TX 75206
214-389-8199
214-389-8399 (fax)
glisemby
@duboselawfirm.com

Jonlyn Martinez
Law Office of Jonlyn M. 
Martinez, LLC
PO Box 1805
Albuquerque, NM 87103
505-247-9488
505-247-9566 (fax)
jonlyn@jmartinezlaw.net

Uchechi Matthew Megwa
The Megwa Law Offices
6811 S. Central Avenue

CLERK’S CERTIFICATE 
OF ADMISSION

On December 4, 2018:
Paul Bogan Baxter
Lynch, Chappell & Alsup, PC
300 N. Marienfeld Street, 
Suite 700
Midland, TX 79701
432-683-3351
432-683-8346 (fax)
pbaxter@lcalawfirm.com

On December 4, 2018:
Ginger L. Bolinger
6048 Highcrest Drive
Watauga, TX 76148
214-995-2463
gingerbolinger@yahoo.com

On December 4, 2018:
Jennifer Damner
PO Box 11673
Chandler, AZ 85248
480-335-2344
jenniferdamner@gmail.com

On December 4, 2018:
Dawn Lee Davis
Rogers, Mastrangelo, 
Carvalho & Mitchell, Ltd.
700 S. Third Street
Las Vegas, NV 89101
702-383-3400
702-384-1460 (fax)
ddavis@rmcmlaw.com

on December 4, 2018:
James Reid Gallini
The Gallini Group
1111 Carrizo Street, NW
Los Lunas, NM 87031
205-529-7193
jgallini@thegallinigroup.com

On December 4, 2018:
Jeffrey Stuart Hamilton
The Blum Firm
300 Crescent Court, 
Suite 1350
Dallas, TX 75201
214-751-2130
214-751-2160 (fax)
jhamilton@theblumfirm.com

On December 4, 2018:
Kristin M. Kyle
Law Offices of Douglas E. 
Hines, PC
PO Box 369
Harrisburg, IL 62946
618-253-3233
618-252-1103 (fax)
kkyle@hines-law.com

On December 4, 2018:
Kristin M. Kyle
Law Offices of Douglas E. 
Hines, PC
PO Box 369
Harrisburg, IL 62946
618-253-3233
618-252-1103 (fax)
kkyle@hines-law.com

On December 4, 2018:
Tod A. Phillips
Wright Close & Barger, LLP
One Riverway, 
Suite 2200
Houston, TX 77056
713-572-4321
713-572-4320 (fax)
phillips@wrightclosebarger.
com

On December 4, 2018:
Laura Lynn Wochner
Tiffany & Bosco, PA
2525 E. Camelback Road
Phoenix, AZ 85016
602-255-6060
602-255-0103 (fax)
llw@tblaw.com

CLERK’S CERTIFICATE 
OF LIMITED  
ADMISSION

On December 3, 2018:
Eric Charette
Office of the Second Judicial 
District Attorney
520 Lomas Blvd., NW
Albuquerque, NM 87102
505-222-1099
eric.charette
@da2nd.state.nm.us

On December 5, 2018:
Loretta P. Martinez
University of New Mexico
Office of University Counsel
MSC05 3440
1 University of New Mexico
Albuquerque, NM 87131
505-277-5035 / 505-277-4154 
(fax)
lpmartinez@salud.unm.edu

CLERK’S CERTIFICATE 
OF NAME CHANGE

As of November 20, 2018:
Meagan A. Dotson
Meagan Lopez 
Cordell & Cordell
6565 Americas Parkway, NE, 
Suite 900
Albuquerque, NM 87110
505-444-7110
505-819-5559 (fax)
mdotson@cordelllaw.com

As of November 15, 2018:
Ariane Rose Gonzales
Ariane Rose Navarrette 
Office of the Fifth Judicial 
District Attorney
102 N. Canal Street, 
Suite 200
Carlsbad, NM 88220
575-885-8822
575-887-3516 (fax)
anavarrette2@da.state.nm.us

IN MEMORIAM

As of November 8, 2018:
James M. Durrett Jr.
5608 Plaza Drive
Farmington, NM 87402

CLERK’S CERTIFICATE 
OF REINSTATEMENT 
TO ACTIVE STATUS 

AND CHANGE OF  
ADDRESS

Effective December 3, 2018:
Andrea L. Romero
4999 Dream Dancer Drive, 
NE
Rio Rancho, NM 87144
505-980-3725
avarela84@gmail.com
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CLERK’S CERTIFICATE 

OF INDEFINITE  
SUSPENSION FROM 

MEMBERSHIP IN THE 
STATE BAR OF NEW 

MEXICO

Effective November 29, 2018:
Les W. Sandoval
The Law Office of Les W. 
Sandoval
500 Marquette Avenue, NW, 
Suite 1200
Albuquerque, NM 87102
505-299-9140
505-503-4801 (fax)
lessandoval46@yahoo.com

CLERK’S CERTIFICATE 
OF NAME CHANGE

As of November 27, 2018:
Amber L. Chavez Baker
F/K/A Amber C. Baker 
Second Judicial District Court
PO Box 488
400 Lomas Blvd., NW (87102)
Albuquerque, NM 87103
505-841-6747
albdacb@nmcourts.gov

As of November 30, 2018:
Joni Autrey Stahl
F/K/A Joni Lee Autrey 
Office of the U.S. Attorney
200 N. Church Street, 
Suite 300
Las Cruces, NM 88001
575-323-5321
575-522-2391 (fax)
joni.stahl@usdoj.gov

CLERK’S CERTIFICATE 
OF REINSTATEMENT 
TO ACTIVE STATUS 

AND CHANGE OF  
ADDRESS

Effective November 28, 2018:
Ilyse Hahs-Brooks
7215 Natalie Janae Lane, NE
Albuquerque, NM 87109
505-259-5297
ilyse7@gmail.com

CLERK’S CERTIFICATE 
OF WITHDRAWAL

Effective December 5, 2018:
R. Carol Harvey
4950 S. Yosemite Street, 
Suite F-2, PMB #302
Greenwood Village, CO 
80111

IN MEMORIAM

As of October 20, 2018:
R. Russell Rager
20 Canada Vista Drive
Sandia Park, NM 87047

As of January 13, 2017:
J. Penrod Toles
PO Box 1300
Roswell, NM 88202

As of November 20, 2018:
Matthew Urrea
2000 Carlisle Blvd., NE, 
Suite G
Albuquerque, NM 87110

As of August 19, 2018:
Robin M. Webb
2479 Murfreesboro Road, 
#301
Nashville, TN 37217

CLERK’S CERTIFICATE 
OF CHANGE TO  

INACTIVE STATUS

Effective December 5, 2018:
Susan Andrews
8840 Estrada Court, NE
Albuquerque, NM 87122
505-822-9264
sandrewsnm@aol.com

Christine Hayoung Kim
Law Office of Robert B. Jobe
550 Kearny Street, 
Suite 200
San Francisco, CA 94108
415-963-4070
ckim@jobelaw.com

Traci N. Olivas
Guess & Rudd, PC
1029 W. Third Avenue, 
Suite 400
Anchorage, AK 99501
907-793-2200
tolivas@guessrudd.com

Peg Rogers
Law Office of Peg Rogers LLC
PO Box 1853
Bayfield, CO 81122
970-426-8645
pegrogers9@aol.com

Soha F. Turfler
8124 Ruidoso Road, NE
Albuquerque, NM 87109
505-259-4955
turflers@gmail.com

Kristen Lee Cartwright
46696 Ayres Avenue
Van Buren Township, MI 
48111
571-228-0049
k.cartwright98@gmail.com

William J. Hudson Jr.
14718 Calusa Palms Drive 
#201
Fort Myers, FL 33919
575-779-3710
billhudson.attorney@gmail.
com

George R. McFall
6221 Cactus Canyon Trail, NE
Albuquerque, NM 87111
505-264-8710
georgermcfall@comcast.net

Jennifer Rodriguez Rodgers
10320 Cottonwood Park, NW, 
Suite E
Albuquerque, NM 87008
505-433-1399
jrrnmlaw@gmail.com

CLERK’S CERTIFICATE 
OF REINSTATEMENT 
TO ACTIVE STATUS

Effective December 10, 2018:
Allan Joseph Hisey
Law Office of Allan J. Hisey
4924 Scenic Lake Drive
Georgetown, TX 78626
505-259-7721
allan@ahisey.com

CLERK’S CERTIFICATE 
OF INDEFINITE  

SUSPENSION FROM 
MEMBERSHIP IN THE 

STATE BAR OF NEW 
MEXICO

Effective November 9, 2018:
James T. Burns
P.O. Box 7717
300 Central Avenue, SW, 
Suite 3000 (87102)
Albuquerque, NM 87194
505-246-2878
james@abqbizlaw.com

Effective December 9, 2018:
Eric D. Dixon
301 South Avenue A
Portales, NM 88130
575-359-1233
575-356-4946 (fax)
eric@ericdixonlaw.net

Effective April 7, 2018:
Louise Anne Klaila
1121 DuFossat Street
New Orleans, LA 70115
lklaila@gmail.com
OR
PO Box 547
Portland, ME 04112-0547

Effective December 9, 2018:
Daniel M. Salazar
500 Oak Street, NE, 
Suite 212
Albuquerque, NM 87106
505-242-4888
505-944-1203 (fax)
dms39@cornell.edu
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Opinion

Daniel J. Gallegos, Judge

{1} Defendant Ernest Serna was arrested 
and charged with an open count of mur-
der (firearm enhancement), contrary to 
NMSA 1978, Section 30-2-1(A)(1) (1994),  
and NMSA 1978, Section 31-18-16 (1993); 
tampering with evidence, contrary to 
NMSA 1978, Section 30-22-5 (2003); and 
aggravated stalking, contrary to NMSA 
1978, Section 30-3A-3.1 (1997). While he 
was in police custody, Defendant made 
several potentially incriminating state-
ments to the arresting deputy. In district 
court, Defendant filed a motion to sup-
press the statements, arguing that he was 
not adequately apprised of his rights under 
Miranda v. Arizona, 384 U.S. 436 (1966). 
The district court found that the Miranda 
warnings were adequate and denied De-
fendant’s motion. Subsequently, Defen-
dant entered into a conditional plea and 
disposition agreement (plea agreement) in 
which he pled no contest to second degree 
murder (firearm enhancement), contrary 
to Section 30-2-1(B) and Section 31-18-16, 
tampering with evidence, and aggravated 
stalking. In the plea agreement, Defendant 
specifically reserved for appeal the issue 
of the adequacy of the Miranda warnings. 

For the reasons that follow, we conclude 
that the Miranda warnings given to De-
fendant by the arresting deputy did not 
sufficiently convey Defendant’s full rights 
under Miranda. We therefore reverse the 
district court’s order denying Defendant’s 
suppression motion.
BACKGROUND
{2} The State alleges that Defendant and 
Alicia Quintana (Victim) went to a restau-
rant together and subsequently engaged 
in a verbal altercation in the restaurant’s 
parking lot. After the verbal altercation, 
Defendant and Victim returned to the 
restaurant to pay their bill and then left 
the establishment. Several minutes later, 
gunshots were heard and a pickup truck 
was seen quickly fleeing the parking lot.  
Victim was found bleeding in the parking 
lot and was later pronounced dead.
{3} Defendant was apprehended a few 
days later by Sandoval County Deputy 
Sheriff Sal Tortorici. Defendant was placed 
in the back of Deputy Tortorici’s patrol 
vehicle and the two engaged in casual 
conversation for several minutes while 
Deputy Tortorici had his lapel camera 
turned on. The lapel video shows that after 
approximately six and a half minutes, Dep-
uty Tortorici recited Defendant’s Miranda 
rights from memory and without the use 
of a department-issued card. Specifically, 
Deputy Tortorici gave Defendant the fol-

lowing Miranda warning (first Miranda 
warning):

You have the right to remain 
silent. Anything you say can 
and will be used against you in a 
court of law. You have the right 
to an attorney during any and all 
questionings. If you can’t afford 
an attorney, one will be provided 
for you.

Deputy Tortorici did not immediately be-
gin to question Defendant about the crime. 
Rather, Defendant and Deputy Tortorici 
continued to engage in conversation dur-
ing which time Defendant made several 
statements about contemplating turning 
himself in to law enforcement. Deputy 
Tortorici then asked Defendant about the 
weapon, presumably the one allegedly 
used in the killing of Victim. Defendant 
responded by stating that he did not know 
what he did with the weapon and that he 
threw it out of his vehicle “somewhere.”
{4} Deputy Tortorici proceeded to drive 
Defendant to the police station for further 
questioning. According to an additional 
video recorded by Deputy Tortorici’s lapel 
camera, Defendant was read the following 
Miranda warning (second Miranda warn-
ing) from a department-issued card:

You have the right to remain 
silent. Anything you say can 
and will be used against you in a 
court of law. You have the right 
to talk to a lawyer and you have 
the right to have him present with 
you while being questioned. If 
you cannot afford a lawyer, one 
will be appointed to you before 
any questionings. If you decide 
at any time you want to exercise 
these rights and not answer any 
questions, you may do so.

Deputy Tortorici then began to inter-
rogate Defendant about what had hap-
pened outside the restaurant with Victim. 
Defendant immediately asked if he was 
being recorded and what it would take to 
get an attorney. Defendant expressed that 
he was previously unaware he could have 
an attorney and that he may not have been 
listening to the first Miranda warning. 
Defendant then stated he “want[ed] to be 
left alone.” After Defendant and Deputy 
Tortorici engaged in a bit more conversa-
tion, in which Defendant either refused 
to answer or gave ambiguous responses 
to Deputy Tortorici’s questions, the lapel 
video ends.
{5} Defendant was charged with an open 
count of murder (firearm enhancement), 
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tampering with evidence, and aggravated 
stalking. Subsequently, on August 17, 2015, 
Defendant filed a motion to suppress the 
statements made to Deputy Tortorici, 
arguing exclusively that the first Miranda 
warning given by Deputy Tortorici was 
inadequate. At the suppression hearing, 
the parties stipulated to the language used 
by Deputy Tortorici in the first Miranda 
warning. The district court denied the 
motion to suppress and found the first Mi-
randa warning adequate. Notwithstanding 
the fact that the adequacy of the Miranda 
warning was the only issue addressed in 
Defendant’s motion and during the sup-
pression hearing, the district court also 
found that Defendant had waived his 
rights under Miranda. In response to the 
district court’s order, Defendant filed a mo-
tion in limine seeking an additional order 
on the waiver issue. The district court then 
issued a letter requesting supplemental 
briefing as to whether Defendant waived 
his Miranda rights. The waiver issue was 
briefed by both sides and a second hearing 
was scheduled. At the hearing, a copy of 
the lapel videos was given to the district 
court and admitted into evidence1.
{6} The district court never entered an 
additional or amended order on the 
waiver issue. Instead, shortly after the 
second hearing, Defendant entered into 
a plea agreement in which he pled no 
contest to second degree murder (firearm 
enhancement), tampering with evidence, 
and aggravated stalking. The plea agree-
ment stated that “Defendant may appeal 
only the issue of whether the arresting [s]
heriff ’s [d]eputy gave an insufficient Mi-
randa warning to . . . Defendant as raised 
in  .  .  . Defendant’s brief filed August 17, 
2015.” The district court’s judgment and 
sentence order similarly stated that “De-
fendant may appeal the Miranda warning 
issue as raised in briefs filed 8/17/15.”
DISCUSSION
{7} On appeal, Defendant makes two 
arguments stemming from the district 
court’s denial of his suppression mo-
tion. First, Defendant argues that the 
first Miranda warning given to him was 
inadequate. Specifically, Defendant as-
serts that the warning did not adequately 
convey his right to have counsel appointed 
and present prior to questioning. Second, 

Defendant argues that even if the warning 
was adequate, the district court erred in 
finding that he waived his rights under 
Miranda.
{8} In turn, the State contends that the 
warning was adequate and that the waiver 
issue was not preserved below or reserved 
for appeal in the plea agreement. Addition-
ally, the State argues for the first time on 
appeal that some of the statements made 
by Defendant to Deputy Tortorici were 
volunteered.
I. Standard of Review
{9} In reviewing the district court’s denial 
of a defendant’s motion to suppress, the 
factual determinations are subject to a 
substantial evidence standard of review, 
but the application of the law to the facts 
is subject to de novo review. State v. Nieto, 
2000-NMSC-031, ¶ 19, 129 N.M. 688, 12 
P.3d 442. We view the district court’s fac-
tual determinations “in the manner most 
favorable to the prevailing party.” State v. 
Lopez, 2000-NMCA-069, ¶ 4, 129 N.M. 
352, 8 P.3d 154.
II. Adequacy of the Miranda Warnings
{10} At issue here is the Fifth Amend-
ment right against self-incrimination. The 
Fifth Amendment states that no person 
shall “be compelled in any criminal case 
to be a witness against himself[.]” U.S. 
Const. amend. V. The Fifth Amendment 
right against self-incrimination is appli-
cable to the State of New Mexico through 
the Fourteenth Amendment. See State v. 
Filemon V., 2018-NMSC-011, ¶ 18, 412 
P.3d 1089.
{11} This privilege against self-incrimina-
tion is available outside of court proceed-
ings, including situations where a person 
is being questioned by law enforcement. 
See Miranda, 384 U.S. at 467 (holding that 
the Fifth Amendment privilege is available 
during in-custody interrogation of persons 
suspected or accused of a crime). A person 
is subject to custodial interrogation when 
law enforcement initiates questioning after 
a person has been taken into custody or 
otherwise deprived of his or her freedom 
of action in any significant way. Id. at 444.
{12} “[T]he prosecution may not use 
statements, whether exculpatory or 
inculpatory, stemming from custodial 
interrogation of the defendant unless it 
demonstrates the use of procedural safe-

guards effective to secure the privilege 
against self-incrimination.” Id. In order 
for a statement to be admissible, Miranda 
requires that prior to questioning, law 
enforcement must warn the person of the 
right to remain silent, that any statement 
he or she makes may be used as evidence 
against them, and that he or she “has a 
right to the presence of an attorney, either 
retained or appointed.” Id. These warnings 
must be clearly conveyed to the individual 
held for interrogation and are an absolute 
prerequisite before the interrogation can 
begin. Id. at 471-72. “Only through such 
a warning is there ascertainable assurance 
that the accused was aware of ” his or her 
Miranda rights. Id. at 472.
{13} Our focus in this case is on Deputy 
Tortorici’s explication of Defendant’s right 
to counsel. The right to counsel warning 
from Miranda requires that a person 
subject to custodial interrogation by law 
enforcement be apprised that they have 
a “right to the presence of an attorney[.]” 
Id. at 444. In this case, Deputy Tortorici 
warned Defendant that he had a “right 
to an attorney during any and all ques-
tionings.”  Deputy Tortorici also warned 
Defendant, “If you can’t afford an attorney, 
one will be provided for you.” Defendant 
argues that Deputy Tortorici’s warnings 
were inadequate because they did not ap-
prise him of his right to appointed counsel 
prior to questioning. In response, the State 
contends that there is no requirement that 
a Miranda warning explicitly inform the 
suspect of a right to an attorney prior to 
questioning. Further, the State asserts that 
Defendant was in fact informed of the 
right to have an attorney prior to answer-
ing questions, and that this is all that is 
required under Miranda.
{14} To the extent the State asserts that 
there is no requirement that a suspect be 
given the Miranda warnings verbatim, 
we agree. See California v. Prysock, 453 
U.S. 355, 359-60 (1981) (stating that 
Miranda does not require a “talismanic 
incantation” of the warnings, but rather 
only the fully effective equivalent of such 
warnings). “The crucial test is whether the 
words in the context used, considering 
the age, background and intelligence of 
the individual being interrogated, impart 
a clear, understandable warning of all of 

 1Defendant did not designate the transcript of this hearing as part of the record on appeal. We make this determination based on 
our own review of the record. The  record indicates that the CD containing the lapel videos was admitted into evidence at the second 
hearing. This is the same CD this Court received as a supplemental exhibit
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his rights.” Coyote v. United States, 380 F.2d 
305, 308 (10th Cir. 1967). “[I]t is for the 
court to objectively determine whether in 
the circumstances of the case the words 
used were sufficient to convey the required 
warning.” Id.
{15} In making this determination, the 
form of a Miranda warning is of little 
consequence as we look to see if the sub-
stance of what is required by Miranda is 
communicated to the suspect. See Prysock, 
453 U.S. at 359 (“[The United States Su-
preme] Court has never indicated that 
the ‘rigidity’ of Miranda extends to the 
precise formulation of the warnings given 
a criminal defendant.”); State v. Briggs, 
1970-NMCA-062, ¶ 4, 81 N.M. 581, 
469 P.2d 730 (“The warnings required 
by Miranda . . . deal with substance, not 
form.”); see also People of Territory of Guam 
v. Snaer, 758 F.2d 1341, 1343 (9th Cir. 
1985) (“If a defendant has been told the 
substance of his constitutional rights, it is 
not fatal if irrelevant words or words with 
no independent substance are omitted.” 
(internal quotation marks and citation 
omitted)). Miranda warnings need not be 
examined “as if construing a will or defin-
ing the terms of an easement.” Duckworth 
v. Eagan, 492 U.S. 195, 203 (1989).
{16} “The inquiry is simply whether the 
warnings reasonably convey to a suspect 
his rights as required by Miranda.” Duck-
worth, 492 U.S. at 203 (alterations, internal 
quotation marks, and citation omitted). In 
taking this somewhat flexible and com-
mon sense approach, the United States 
Supreme Court has attempted to balance 
the individual right against compelled 
self-incrimination with the necessities 
encountered every day by law enforce-
ment. See Miranda, 384 U.S. at 481 (“This 
Court, while protecting individual rights, 
has always given ample latitude to law 
enforcement agencies in the legitimate 
exercise of their duties.”).
{17} Our analysis of the adequacy of 
Deputy Tortorici’s Miranda warnings thus 
turns on two primary questions: (1) does 
Miranda require that a person subject to 
custodial interrogation be warned of that 
person’s right to have counsel present 
prior to questioning; and (2) if so, was this 
right reasonably conveyed by the warnings 
given by Deputy Tortorici?
A.  Miranda Warnings Must Convey 

the Right to the Presence of Counsel 
Prior to Questioning

{18} It is clear from both Miranda and 
subsequent decisions by the United States 
Supreme Court that there is a right to have 

and consult with counsel prior to question-
ing. See Miranda, 384 U.S. at 470 (“Thus, 
the need for counsel to protect the Fifth 
Amendment privilege comprehends not 
merely a right to consult with counsel prior 
to questioning, but also to have counsel 
present during any questioning if the de-
fendant so desires.”); see also Duckworth, 
492 U.S. at 203 (noting that the warnings 
at issue, including the defendant’s right to 
speak to an attorney before and during 
questioning satisfied all the requirements 
of Miranda); Florida v. Powell, 559 U.S. 
50, 62 (2010) (holding that, combined to-
gether, the warnings given to the defendant 
“reasonably conveyed” that he had a right 
to have an attorney present “at all times[,]” 
including both prior to and during police 
questioning). This right must be conveyed 
as part of the Miranda warnings. See 
Prysock, 453 U.S. at 361 (stating that the 
full right to counsel under Miranda that 
must be conveyed includes the “right to 
have a lawyer present prior to and during 
interrogation”).
{19} We address the State’s two points of 
disagreement with this proposition. The 
State’s first point is that this Court, our 
Supreme Court, and the United States Su-
preme Court have all upheld on numerous 
occasions warnings that simply apprised 
the suspect of a right to the presence of 
counsel, which is a verbatim recitation 
of what Miranda noted was required. See 
Miranda, 394 U.S. at 444. While this may 
be true, such a warning contains no limita-
tion on the right to counsel. That is, one 
can reasonably infer from an advisement 
referring to the right to the presence of 
counsel that the right applies both before 
and during interrogation. The fact that 
courts have affirmed the use of the term 
“presence of counsel” does not mean that 
a suspect need not be advised of his right 
to counsel prior to questioning, as the State 
contends, but rather that such language 
adequately conveys that right. However, 
because this particular language is not 
at issue in this case, the State’s point is 
unavailing.
{20} The State’s second point, made in 
reliance on Powell, is that the full right 
to counsel encompasses only a right to 
counsel prior to answering any ques-
tions, as opposed to prior to questioning. 
Specifically, the State points out that the 
defendant in Powell was advised of his 
right to consult with an attorney before 
answering any questions and asserts that 
such warning was held by the United States  
Supreme Court to be sufficient. See Powell, 

559 U.S. at 62-63. We observe, however, 
that the warnings at issue in Powell were 
inverse to the warnings given here. That 
is, the defendant in Powell was explicitly 
warned of his right to have counsel prior 
to answering any questions, but the warn-
ings omitted the right to counsel during 
questioning. Id. at 54. However, the de-
fendant was also advised that he had a 
right to have counsel appointed prior to 
questioning. Id. Importantly, the Supreme 
Court did not examine the sufficiency of 
the warning with respect to the right to 
counsel prior to answering questions, but 
rather analyzed whether the warnings in 
their totality “reasonably conveyed” to the 
defendant that he had a right to have an 
attorney present “at all times[,]” including 
both prior to and during police question-
ing. Id. at 62. In concluding that the warn-
ings in their totality satisfied Miranda, the 
Supreme Court relied on and reaffirmed 
its decisions in Prysock and Duckworth. 
Powell, 559 U.S. at 60-62. We can see noth-
ing in Powell that would indicate that the 
Supreme Court intended to limit the right 
to counsel prior to questioning, as outlined 
in Miranda, Prysock, and Duckworth, so 
that it would become effective only after 
questioning began, as the State contends. 
Nor does the State’s contention survive 
scrutiny when compared to the language 
in Miranda stating that if a suspect “indi-
cates in any manner and at any stage of the 
process that he wishes to consult with an 
attorney before speaking there can be no 
questioning.” Miranda, 384 U.S. at 444-45 
(emphasis added). Therefore, we are not 
convinced by the State’s argument on this 
point.
{21} We conclude that Miranda requires 
that a person be warned, at least implic-
itly, that they have a right to counsel prior 
to questioning. See, e.g., United States v. 
Loucious, 847 F.3d 1146, 1151 (9th Cir. 
2017) (“The Miranda warnings at issue . . .  
adequately conveyed notice of the right to 
consult with an attorney before question-
ing.”); see also Snaer, 758 F.2d at 1342 (“The 
Supreme Court in Miranda, . . . although 
making clear that one does have the right 
to consult with counsel before questioning, 
is ambiguous as to how explicitly the per-
son must be warned of that right.” (citation 
omitted)); State v. Nave, 821 N.W.2d 723, 
727 (Neb. 2012) (“[A]lthough the Miranda 
warnings did not expressly state that [the 
defendant] was entitled to appointed coun-
sel before questioning, that information 
was obviously implied from the warnings 
which the police read to him.”).
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B.  The Miranda Warning in This Case 

Did Not Reasonably Convey the 
Right to the Presence of Counsel 
Prior to Questioning

{22} We now look at whether Deputy 
Tortorici’s warnings reasonably and suf-
ficiently conveyed to Defendant his right 
to have an attorney present, including 
prior to questioning. See Powell, 559 U.S. 
at 62-63; Filemon V., 2018-NMSC-011, ¶ 
48 (“Miranda warnings must be given in 
a manner that is clearly sufficient to grant 
the suspect an awareness of the right so the 
suspect can make a knowing, intelligent 
and voluntary choice to speak.”). This 
requires us to view the warnings in their 
totality to determine if Defendant was 
apprised, either explicitly or implicitly, of 
the right to have counsel before as well as 
during questioning. See Duckworth, 492 
U.S. at 205 (holding that the warnings read 
together “in their totality” can satisfy the 
requirements of Miranda).
{23} The warning given to Defendant 
indicated that he had a right to an attorney 
“during any and all questioning.” The use 
of the word “during” is pivotal. “During” is 
a preposition and is defined as “through-
out the duration of.”  Merriam-Webster’s 
Collegiate Dictionary 388 (11th ed. 2005). 
A “preposition” is “a function word that 
typically combines with a noun phrase to 
form a phrase which usually expresses a 
modification or predication.” Id. at 981. 
Thus, “during” modifies the phrase “you 
have a right to an attorney” and restricts 
that right to the duration of any question-
ing by law enforcement. Even viewing 
this language in a manner extending the 
utmost latitude to the law enforcement 
officer—and bringing common sense to 
bear—we still cannot see how “during” 
could be understood to apply backwards 
to also mean prior or before.
{24} The State’s reference to Loucious in 
its answer brief only serves to underscore 
this determination. In Loucious, like here, 
the defendant was warned that he had the 
right to the presence of an attorney during 
questioning. 847 F.3d at 1148. And also 
like here, the defendant was not explicitly 
warned that he had the right to the pres-
ence of an attorney prior to questioning. 
Id. However, he was advised that if he 
could not afford an attorney, one would 
be appointed “before questioning.” Id. 
The court held that the warnings, taken 
together, “adequately conveyed notice of 
the right to consult with an attorney prior 
to questioning.” Id. at 1151. In this case, 
where the balance of the warnings contain 

no “before questioning” language—or any 
other language, for that matter—by which 
we could infer that the full right to counsel 
was adequately conveyed, there is simply 
no way to reasonably read the warnings 
given by Deputy Tortorici as conveying 
to Defendant that he had a right to an at-
torney prior to questioning.
{25} In sum, by implying that the right 
to counsel would be effective only during 
the interrogation, the warnings given by 
Deputy Tortorici to Defendant placed a 
misleading temporal limitation on the full 
right to counsel under Miranda. Cf. Pow-
ell, 559 U.S. at 74 n.8 (Stevens, J., dissent-
ing) (expressing concern over Miranda 
warnings that use a misleading temporal 
limitation on the right to counsel). There-
fore, we conclude that the warnings here 
did not reasonably convey Defendant’s 
Miranda rights. In so concluding, we 
simply reaffirm the traditional Miranda 
requirement that a suspect be apprised of 
the full right to counsel without limitation. 
“There are substantial practical reasons 
for requiring that defendants be advised 
of their right to counsel during as well as 
before questioning.” United States v. Noti, 
731 F.2d 610, 615 (9th Cir. 1984). Having 
counsel present prior to questioning al-
lows counsel to better protect the rights 
of his or her client, particularly against 
self-incrimination. See Miranda, 384 U.S. 
at 480 (“An attorney may advise his client 
not to talk to police until he has had an 
opportunity to investigate the case, or he 
may wish to be present with his client 
during any police questioning.”); Snaer, 
758 F.2d at 1343 (“The right to consult 
with an attorney before questioning is 
significant because counsel can advise 
the client whether to exercise his right to 
remain completely silent, or, if he chooses 
to speak, which questions to answer or 
how to answer them.”).
{26} We would be remiss if we did not 
point out the contrast in language between 
the first Miranda warning, given from 
memory, and the second Miranda warn-
ing, given from a department-issued card. 
Not only does the second Miranda warn-
ing advise Defendant of his “right to talk to 
a lawyer and . . . the right to have him pres-
ent with [him] while being questioned” but 
also that “[i]f [he] cannot afford a lawyer, 
one will be appointed to [him] before 
any questionings.” In delivering the first 
Miranda warning from memory, and not 
from his department-issued card, Deputy 
Tortorici risked that he would fail to ad-
equately convey Defendant’s rights, and 

that is precisely what happened. While we 
again note that law enforcement officers 
are not required to recite the warnings 
from Miranda verbatim, “police can always 
be certain that Miranda has been satisfied 
if they simply read the defendant his rights 
from a prepared card[.]” Loucious, 847 F.3d 
at 1151 (internal quotation marks and cita-
tion omitted). This assumes, of course, that 
the content of the prepared card reason-
ably conveys a suspect’s Miranda rights.
{27} Because the first Miranda warning 
given to Defendant by Deputy Tortorici 
was inadequate, the district court erred in 
denying Defendant’s motion to suppress. 
See Filemon V., 2018-NMSC-011, ¶ 19 (re-
iterating “the notion that statements that 
would otherwise be considered voluntary 
must be excluded for failure to warn”).
III. Waiver of Rights Under Miranda
{28} We turn next to Defendant’s ar-
gument that the district court erred in 
finding that he had waived his rights after 
receiving adequate Miranda warnings. 
There is some question as to whether this 
argument was preserved for appeal and 
whether this issue was reserved for appeal 
in Defendant’s plea agreement. See State 
v. Winters, 2015-NMCA-050, ¶ 18, 349 
P.3d 524 (stating that a defendant must 
preserve an issue for appeal by receiving 
an adverse determination on a pretrial 
motion and must also reserve the issue 
for appeal by expressing intent to do so in 
the plea agreement). However, we need 
not decide these questions one way or the 
other. Instead, we observe that as a matter 
of law, the rights conferred by the Miranda 
warnings can only be waived after the full 
and adequate warnings have been given. 
State v. Verdugo, 2007-NMCA-095, ¶¶ 13, 
17, 142 N.M. 267, 164 P.3d 966. Because 
we have concluded that the first Miranda 
warning was inadequate, Defendant could 
not have validly waived his rights.
IV. Volunteered Statements
{29} The State argues in its answer 
brief—for the first time—that Defendant 
volunteered several statements throughout 
the course of his dialogue with Deputy 
Tortorici and that these statements should 
be deemed admissible regardless of the 
adequacy of the first Miranda warning. 
“Generally, an appellee has no duty to pre-
serve issues for review and may advance 
any ground for affirmance on appeal.” 
State v. Todisco, 2000-NMCA-064, ¶ 11, 
129 N.M. 310, 6 P.3d 1032. This Court will 
affirm a district court’s decision under the 
right for any reason doctrine “so long as 
the circumstances do not make it unfair to 
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the appellant to affirm.” Cordova v. World 
Fin. Corp. of N.M., 2009-NMSC-021, ¶ 18, 
146 N.M. 256, 208 P.3d 901.
{30} The statements in question were 
made by Defendant to Deputy Tortorici 
between the first and second Miranda 
warnings while Defendant was in the 
back of the patrol unit. Although we have 
concluded that the first Miranda warning 
given to Defendant was inadequate, it is 
still possible that a person can volunteer 
admissible statements even without ad-
equate Miranda warnings. See Miranda, 
384 U.S. at 478 (“Volunteered statements 
of any kind are not barred by the Fifth 
Amendment and their admissibility is not 
affected by our holding today.”);  State v. 
Fekete, 1995-NMSC-049, ¶ 43, 120 N.M. 
290, 901 P.2d 708 (recognizing that “even 
when an accused is in custody, Miranda 
protections do not apply in those situations 
where he or she volunteers statements”). 
“Volunteered statements come within 
one of two categories: statements which 
the police did not attempt to elicit, and 
statements made during custodial inter-
rogation that may be in response to police 
questioning but are unresponsive to the 
questions asked.” Id. ¶ 44.  The second type 
of statement—one that is unresponsive to 
the questions asked—is one that “police 
officers cannot foresee because it is too far 
removed from the questions asked.” Id.
{31} The State enumerates several state-
ments that it argues were volunteered 
and therefore admissible. The statements 
are that (1) Defendant asked if the  police 
were “looking for [him]”; (2) Defendant 
stated he was “trying to figure out who 
to call to turn [him]self in” and to “tell 
[law enforcement] they can pick [him] up 
somewhere . . . because it’s a bad situation”; 
(3) Defendant “didn’t know what to do . . . 
just been sitting there for the last day, day 

and a half ”; and (4) “there’s no place else 
for me to go, where am I going to go? . . . 
you can’t hide forever.”
{32} Aside from listing these four state-
ments and asserting that they were “vol-
unteered and  .  .  .  admissible,” the State 
provides us with no analysis with respect 
to each. By making no further argument, 
the State leaves it to us to determine the 
voluntariness of each statement in context. 
To do so, we must determine whether 
each statement was the product of express 
questioning or its functional equivalent, 
see Rhode Island v. Innis, 446 U.S. 291, 
300-01 (1980), or whether each state-
ment was somehow so unresponsive to 
the questions asked that Deputy Tortorici 
could not have foreseen them. Further, we 
would have to determine, in the context 
of the ongoing and several-minutes-long 
conversation that both preceded and 
followed the giving of the first Miranda 
warning, whether Defendant himself ini-
tiated the questioning or whether Deputy 
Tortorici initiated the conversation. See 
State v. Ferrari 1969-NMSC-146, ¶ 14, 80 
N.M. 714, 460 P.2d 244 (stating that when 
a person initiates the questioning they are 
not subject to custodial interrogation by 
law enforcement in that moment and that 
Miranda “does not prohibit every inquiry 
in response to volunteered statements 
where the arresting officer does not initi-
ate the conversation”); see also David M. 
Nissman & Ed Hagen, Law of Confessions, 
§ 5:8 (2d ed. 2018) (“There is no interroga-
tion, certainly, where the police response 
is simply a non-interrogatory answer to a 
question posed by the suspect.”). This we 
will not do.
{33} “To rule on an inadequately briefed 
issue, this Court would have to develop the 
arguments itself, effectively performing the 
parties’ work for them.” Elane Photography, 

LLC v. Willock, 2013-NMSC-040, ¶ 70, 309 
P.3d 53. “This creates a strain on judicial 
resources and a substantial risk of error. It 
is of no benefit either to the parties or to 
future litigants for this Court to promul-
gate case law based on our own specula-
tion rather than the parties’ carefully 
considered arguments.” Id. Furthermore, 
it would be unfair for us to construct the 
State’s argument without the opportunity 
for Defendant to respond.
{34} Consequently, because addressing 
this undeveloped argument—raised for 
the first time on appeal—would be unfair 
to Defendant, we will not affirm on a right 
for any reason basis. See Cordova, 2009-
NMSC-021, ¶ 18. Even though we are not 
deciding this issue, this does not preclude 
the State from raising on remand, or the 
district court from considering, whether 
any of Defendant’s statements were volun-
teered in such a manner that the Miranda 
protections did not apply.
CONCLUSION
{35} We conclude that the district court 
erred in denying Defendant’s motion to 
suppress the statements made to Deputy 
Tortorici between the first and second 
Miranda warnings because Defendant 
was not adequately apprised of his right to 
counsel. Therefore, we reverse and remand 
to the district court for further proceed-
ings.
{36} IT IS SO ORDERED.
DANIEL J. GALLEGOS, Judge

WE CONCUR:
M. MONICA ZAMORA, Judge
HENRY M. BOHNHOFF, Judge
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Opinion

Vanzi, Chief Judge

{1} Defendant Melissa Rae Flores appeals 
her convictions for receiving or transfer-
ring a stolen vehicle and possession of 
burglary tools. She argues that the admis-
sion of a codefendant’s indictment and 
plea, along with inadmissible hearsay tes-
timony, denied her a fair trial. Defendant 
also raises the issue of an erroneous jury 
instruction and challenges the sufficiency 
of the evidence to support each of her 
convictions. Because we conclude that the 
State used the codefendant’s plea agree-
ment and indictment solely for the sub-
stantive purpose of proving the elements 
of receiving or transferring a stolen vehicle 
against Defendant thus violating her right 
to a fair trial and to due process under the 
Sixth and Fourteenth Amendments of the 
United States Constitution, we reverse and 
remand.  
BACKGROUND
Facts Leading to the Charges Against 
Defendant and Codefendant Scott 
Veretto 
{2} Bernalillo County Sheriff ’s Depart-
ment Detective Jerry Koppman was 
looking for Scott Veretto in August 2013. 

Koppman had previously arrested Veretto 
for stealing motorcycles and confirmed on 
NCIC that Veretto was a wanted fugitive.  
When Koppman arrived at Veretto’s last 
known address, he saw Veretto leave the 
residence, get into a Mustang, and drive 
away. Koppman learned the Mustang was 
registered to Cameron Ezell, so Koppman 
went to Ezell’s house to speak to him. Ezell 
told Koppman that he had let Veretto use 
his car and that Veretto was staying with 
Defendant, who was Veretto’s girlfriend 
at the time. While at Ezell’s residence, 
Koppman saw a partially disassembled 
Nissan Murano parked in the backyard. 
The vehicle identification number (VIN) 
plate had been removed from the Murano’s 
dashboard, but Koppman found a label 
with the VIN on the inside of the driver’s 
side door. A National Crime Information 
Center (NCIC) check established that 
Defendant’s mother owned the vehicle. 
{3} Koppman then went to Defendant’s 
mother’s home, where Defendant also 
lived, and located Defendant. There, he 
saw a different and fully assembled Nissan 
Murano. The VIN plate on the dashboard 
of the Murano “appeared to have been 
tampered with.” Defendant gave Koppman 
access to the inside of the Murano by 
crawling through the back of the car to 
unlock the car, and an NCIC search of the 

VIN from the secondary label confirmed 
that the vehicle was not owned by Defen-
dant or her mother, but had been reported 
as stolen. Also, when Defendant opened 
the Murano for Koppman to examine the 
secondary VIN, he saw “a little computer” 
in the back of the vehicle. Defendant 
explained that she used the computer “to 
reset her key in order to start the car” using 
written instructions that Veretto had given 
to her. Defendant’s mother thought that 
she held legal title to the fully assembled 
Murano as she had purchased a similar 
one from a dealership a few years earlier 
for Defendant to drive. 
{4} Based on these facts, Defendant was 
charged with receiving or transferring a 
stolen vehicle, conspiracy to receive or 
transfer a stolen vehicle, possession of 
burglary tools, and two counts of harbor-
ing a felon. On the same date, the State 
charged Veretto with receiving or transfer-
ring a stolen vehicle, conspiracy to receive 
or transfer a stolen vehicle, possession of 
burglary tools, and other crimes related 
to vehicle theft. Veretto subsequently en-
tered into a plea and disposition agree-
ment in which he agreed to plead guilty 
to receiving or transferring a stolen 2007 
white Nissan Murano and conspiracy to 
commit receiving or transferring a stolen 
2007 white Nissan Murano, among other 
offenses. Defendant’s case proceeded to 
trial.
The State’s Motion in Limine
{5} Prior to trial, the State filed a motion 
in limine requesting, among other things, 
to introduce Veretto’s plea and disposition 
agreement in order to “prove elements 
of the crime against . . . Defendant[,] . . . 
[s]pecifically, . . . to prove knowledge on 
behalf of . . . Defendant that Scott Veretto 
had committed a felony or felonies, and 
that . . . Defendant had reason to believe 
that the automobile which is the subject of 
Counts 1 and 2 was stolen.” At a hearing 
on the motion, the State further explained 
that it was going to call Veretto to testify 
at trial and that it wanted to present Ver-
etto’s plea agreement as evidence for two 
reasons: First, “to show . . . the amount 
of motor vehicle thefts that [Veretto] has 
committed[,]” which “goes to the knowl-
edge element . . . that [Defendant] knew 
that [Veretto] had committed a felony” on 
“the harboring of the felon” count; and sec-
ond, “to show, for the receiving . . . a stolen 
motor vehicle [count], . . . that she knew 
it was stolen” because she “presumably. . . 
got this motor vehicle from Mr. Veretto. . . . 
And conspiracy to commit. So that all goes 
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to showing that [Veretto] conspired with 
[Defendant], which is one of the charges 
[Defendant is] charged with[.]” The State 
further said that it intended to admit the 
plea agreement “as substantive evidence 
. . . to show the knowledge components 
on [Defendant’s] part.” Defense counsel 
responded that he was concerned about 
the way that the State was trying to use 
Veretto’s guilty plea. Although he acknowl-
edged that the plea agreement could be 
used to impeach Veretto, defense counsel 
stated: 

I’m still a little concerned about 
the fact that the State is seeming 
to argue that this is relevant be-
cause he was convicted of a crime. 
It doesn’t show that [Defendant] 
knew that [Veretto] committed a 
crime. The crime they’re talking 
about is receiving or transferring 
a stolen motor vehicle, and the 
element that he could have pled 
to was that [Veretto] should have 
known it was stolen. That doesn’t 
do anything to show [Defen-
dant’s] knowledge. 

The district court said that it had “no idea 
what the testimony is going to be” but that 
the plea agreement was “usable for pur-
poses of impeachment by [defense coun-
sel], and [the State] can impeach [Veretto] 
with it as well, if, in fact, his testimony is 
contrary to what they intend to present 
here today.” The court further stated that

in terms of whether it’ll actually 
be admitted, I don’t know. And 
whether that’s going to be enough 
to show the state of mind of [De-
fendant] here remains to be seen. 
So I guess it’s really hard for me to 
say, it’s a little premature to make 
a firm decision about it, until I 
know what the foundation is go-
ing to be for purposes of trying 
to get it admitted. . . . So . . . let’s 
hold that in abeyance until we 
hear some testimony.

As a final matter, the district court rejected 
Defendant’s argument that the use of the 
plea agreement was “more prejudicial than 
probative.”
Use of Veretto’s Testimony and Plea 
Agreement at Trial
{6} During its opening statement, the 
State told the jury that it would hear that 
Veretto “pled to being in receipt [or] pos-
session of ” the stolen Murano that was 
parked at Defendant’s house, that Veretto 
“also pled to conspiring to being in receipt 
of that car[,]” and that “those are the same 

charges that [Defendant] is now charged 
with, being in possession of that stolen 
car[.]” Defense counsel did not object and, 
in the course of his opening, stated that 
Veretto “did enter into a plea agreement in 
his case; and, yes, he did agree to testify for 
the State and do whatever they asked him 
to.” He then elaborated, telling the jury that

a big part of the incentive was the 
number of charges he was facing, 
the fact that he was facing addi-
tional enhancements as a habitual 
offender, anywhere up to eight 
years for each conviction that he 
has; and the fact that he currently 
has a probation violation pend-
ing, and that that probation viola-
tion has not been resolved, but he 
could end up going to prison as a 
result of that probation violation. 
And his testimony here today is 
happening before that probation 
violation issue is resolved for him, 
one way or the other.

 So you will hear evidence regarding 
the bias and motivations of . . . Veretto[.]
{7} The State called Veretto to testify in 
its case in chief. Veretto initially refused to 
testify about anything in his plea agreement 
which he characterized as “lies.” As a result, 
the State moved to admit certified copies 
of Veretto’s indictment and plea agreement 
into evidence. Defense counsel objected, 
and the parties held a bench conference 
outside the presence of the jury. During the 
bench conference, defense counsel said, 

I think the only problem we have 
is, we discussed this in the mo-
tion in limine, and there was a 
more-prejudicial-than-probative 
argument with regards to the 
same charges that were against 
[Defendant]—against [Veretto]. 
So . . . [w]e don’t want to waive 
any of the arguments we made in 
limine on this.

The district court responded, “I’m not 
sure why that would be—why [Veretto’s]  
testimony, based upon what he pled to in 
the indictment, is going to be prejudicial to 
[Defendant] . . . . The question is whether 
it’s more prejudicial than probative, and 
I’m finding it more probative than preju-
dicial. . . . They’ll be admitted, over your 
objection.” 

{8} At the State’s direction, 
Veretto read portions of his in-
dictment to the jury:
[I]n Bernalillo County, New 
Mexico, the above named de-
fendant received or transferred 

possession of a . . . motor vehicle 
that the defendant knew or had 
reason to believe had been sto-
len or unlawfully taken from . . 
. another person; to wit, a white 
2007 Nissan Murano, belonging 
to [another person], contrary to 
[NMSA 1978, Section 30-16D-4 
(2009)].

Veretto confirmed that the name of the de-
fendant on the indictment was his. Veretto 
then read the following portion of his plea 
agreement to the jury: “Receiving/trans-
ferring a stolen vehicle or motor . . . vehicle, 
a fourth-degree felony offense occurring 
on or between May 4, 2013, and October 
19, 2013, as charged in Count 4 of [the] 
indictment[.] . . . [T]he defendant agrees 
to plead guilty to these crimes.” Veretto 
further confirmed that the signature on 
the plea agreement was his. The plea and 
disposition agreement was admitted into 
evidence, and the State elicited no further 
testimony from Veretto.
{9} After the State put on its case in chief, 
defense counsel moved for directed verdict 
on all of the charges. As to the count of 
receiving a stolen vehicle, the State argued 
that sufficient evidence supported the charge 
because, in pertinent part, “we have the 
fact that Scott Veretto pled to receiving and 
transferring this stolen motor vehicle. And 
[Defendant] had a relationship with Scott 
Veretto. So a jury, in the light most favorable 
to the State, can make the inference . . . that 
because he knew it, she knew it[.]” The dis-
trict court granted Defendant’s motion for 
directed verdict on the conspiracy count and 
one of the harboring a felon counts. It denied 
the motion as to the three remaining counts 
of receiving a stolen vehicle, possession of 
burglary tools, and harboring a felon. With 
regard to the count of being in possession of 
a stolen vehicle, the jury was instructed that 
the State had to prove beyond a reasonable 
doubt each of the following elements of the 
crime:

1. [D]efendant had possession of 
a white, 2007 Nissan Murano;
2. This vehicle had been stolen or 
unlawfully taken;
3. At the time [D]efendant had 
this vehicle in her possession she 
knew or had reason to know that 
this vehicle had been stolen or 
unlawfully taken;

4. This happened in New Mexico 
on or about the 4th day of May 
through the 19th day of October, 
2013. 
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{10} Thereafter, using Veretto’s plea 
agreement to establish Defendant’s knowl-
edge that the vehicle was stolen, the State 
argued during closing as follows:

And then what’s the final piece 
of evidence . . . You have to show 
that [Defendant] knew it was sto-
len. . . . [Y]ou have the testimony 
of Scott Veretto. And you have in 
evidence his plea, and you have 
in evidence the indictment that 
identifies what he pled to. And 
he pled to receiving a stolen 2007 
Nissan Murano. 
. . . .
[Defendant]  was aware, because 
her boyfriend was, . . . as you’ll see 
in the plea and disposition agree-
ment that will go back to the jury 
room with you, a car thief, who 
stole several cars. This was one 
of them, the 2007 white Murano. 

{11} Neither the State nor defense coun-
sel asked for—and the district court did 
not give—a limiting instruction informing 
the jurors that Veretto’s plea agreement 
could not be used as substantive evidence 
of Defendant’s guilt. The jury acquitted De-
fendant of the remaining harboring a felon 
count, but found her guilty of receiving a 
stolen vehicle and possession of burglary 
tools. This appeal followed.
DISCUSSION
Standard of Review
{12} Defendant contends that the State 
introduced and used Veretto’s indictment 
and plea agreement at trial solely as sub-
stantive evidence to establish her guilt. 
The State counters that Defendant failed 
to preserve her claim for review and that 
she “acquiesced in admission, and even 
‘opened the door’ to it.” We agree with 
Defendant.
{13} To the extent that the district court 
overruled defense counsel’s timely objec-
tions, we review those evidentiary rulings 
under an abuse of discretion standard. 
See State v. Duran, 2015-NMCA-015, ¶ 
11, 343 P.3d 207. “But we review de novo 
a misapprehension of the law upon which 
a court bases an otherwise discretion-
ary evidentiary ruling.” Id. (alterations, 
internal quotation marks, and citation 
omitted). And, when a defendant’s federal 
constitutional rights have been violated, 
we review those violations under a harm-
less error standard. State v. Gutierrez, 
2007-NMSC-033, ¶ 18, 142 N.M. 1, 162 
P.3d 156. Error is not harmless “if there is 
a reasonable possibility that the evidence 
complained of might have contributed to 

the conviction.” Id. (internal quotation 
marks and citation omitted); see also State 
v. Tollardo, 2012-NMSC-008, ¶ 36, 275 
P.3d 110 (explaining that “reviewing courts 
should only conclude that a constitutional 
error is harmless when there is no reason-
able possibility it affected the verdict[,]” as 
opposed to the “lower standard” of non-
constitutional harmless error (alteration, 
internal quotation marks, and citations 
omitted)). In determining whether it is 
reasonably possible that the improper 
evidence contributed to the conviction, 
we evaluate “all of the circumstances sur-
rounding the error[,]” which may include 
examining “the source of the error and the 
emphasis placed upon the error.” Tollardo, 
2012-NMSC-008, ¶  43. Although other 
evidence of a defendant’s guilt “can never 
be the singular focus[,]” it “may often 
be relevant” to help us understand, for 
example, “what role [the error] may have 
played in the trial proceedings[.]” Id. 
Thus, we may consider “the importance 
of the erroneously admitted evidence in 
the prosecution’s case[.]” Id. (alteration, 
internal quotation marks, and citation 
omitted). The State has the burden on ap-
peal to “establish[] beyond a reasonable 
doubt that the jury verdict was not tainted 
by the constitutional error.” Gutierrez, 
2007-NMSC-033, ¶ 18; see also Tollardo, 
2012-NMSC-008, ¶ 36 (“[T]he reasonable 
possibility standard continues to resemble 
the reasonable doubt standard[.]” (internal 
quotation marks and citation omitted)).
Use of a Codefendant’s Guilty Plea
{14} “A codefendant’s guilty plea may not 
be used as substantive evidence of a defen-
dant’s guilt.” United States v. Woods, 764 
F.3d 1242, 1246 (10th Cir. 2014) (internal 
quotation marks and citation omitted); 
see also United States v. Halbert, 640 F.2d 
1000, 1004 (9th Cir. 1981) (per curiam) 
(“As a principle of general acceptance, the 
guilty plea or conviction of a codefendant 
may not be offered by the government 
and received over objection as substantive 
evidence of the guilt of those on trial.”); 
Clemmons v. State, 720 A.2d 1170, 1173 
(Md. 1998) (collecting cases from numer-
ous jurisdictions that demonstrate this 
principle). There are at least two important 
purposes for this rule: First, “it curbs the 
jury’s temptation to find guilt by associa-
tion”; and second, “it helps to ensure the 
government must prove every element 
of an offense against the defendant; the 
government may not borrow proof from 
another person’s conviction.” Woods, 764 
F.3d at 1246. “The rule is grounded in 

notions of fundamental fairness and due 
process[.]” Id.; see also Bisaccia v. Att’y Gen. 
of the State of N.J., 623 F.2d 307, 312-13 
(3d Cir. 1980) (explaining that this rule is 
grounded “on concepts of constitutional 
fairness” and holding that violation of the 
rule “amount[s] to a denial of constitu-
tional due process”). 
{15} Our Supreme Court first recognized 
this rule a century ago, and our appellate 
courts have continued to endorse it. See 
State v. Martino, 1918-NMSC-128, ¶ 2, 
25 N.M. 47, 176 P. 815 (holding that the 
criminal information and guilty pleas 
of four men who unlawfully engaged in 
gambling upon the defendant’s premises 
were not admissible to prove that the de-
fendant knowingly permitted gambling 
on his premises); see also State v. Jackson, 
1943-NMSC-049, ¶¶ 9, 10, 13, 47 N.M. 
415, 143 P.2d 875 (holding that a codefen-
dant’s testimony that he pleaded guilty to 
receiving stolen money—the same charge 
that the defendant was faced with—was 
erroneously admitted and “likely . . . was 
extremely prejudicial”); State v. Gilbert, 
1982-NMCA-081, ¶ 29, 98 N.M. 77, 644 
P.2d 1066 (recognizing that a “co-defen-
dant’s guilty plea may not be admitted . 
. . when that evidence is offered solely to 
prove [the] defendant’s guilt”). In Jackson, 
our Supreme Court reasoned that the 
codefendant’s guilty plea “was sufficient 
to authorize the court to pronounce sen-
tence upon [the codefendant], but it was 
not conclusive proof of the truth of the 
charge . . . , and particularly not admissible 
as to elements of the offense as against a 
person not a party to [that] proceeding.” 
1943-NMSC-049, ¶ 14 (emphasis added). 
Recognizing that “[a]ccused persons are 
sometimes motivated to plead guilty to 
a charge rather than go to trial in the 
hope of acquiring leniency or some other 
advantage,” the Court suggested that the 
proper way for the prosecution to have 
used the codefendant as a witness in that 
case would have been to elicit testimony 
from the codefendant “that he knew” the 
money was “stolen when he received it[.]” 
Id. 
{16} There are no recognized exceptions 
to the rule that a codefendant’s guilty plea 
may not be used as substantive evidence 
to prove a defendant’s guilt. See United 
States v. Torres-Colon, 790 F.3d 26, 31 
(1st Cir. 2015) (“The government cites no 
case—and we can find none—in which the 
guilty plea of a codefendant was permis-
sibly used in this substantive way.”); Woods, 
764 F.3d at 1246 n.1 (“Because substantive 
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evidence is evidence offered to help estab-
lish a fact in issue, as opposed to evidence 
directed to impeach or to support a wit-
ness’s credibility, allowing plea evidence 
for any purpose other than credibility 
would require creating an exception to the 
general prohibition against using pleas as 
substantive evidence.” (alteration, internal 
quotation marks, and citation omitted)). 
However, in certain narrow instances, a 
codefendant’s guilty plea evidence may 
be used non-substantively. United States 
v. Paterson, 780 F.2d 883, 886 (10th Cir. 
1986). Most commonly, guilty pleas may 
be used for the “purpose of aiding the 
jury in its assessment of the codefendant’s 
credibility as a witness.” Woods, 764 F.3d at 
1246 (internal quotation marks and cita-
tion omitted); see also Halbert, 640 F.2d 
at 1004 (“Admissibility of the plea turns 
on the purpose for which it is offered. 
When that purpose is to further the jury’s 
difficult task of evaluating credibility, it 
is relevant and admissible[.]”); Tollardo, 
2012-NMSC-008, ¶ 20 (“A co-defendant’s 
conviction . . . may be admissible when it is 
introduced to impeach that co-defendant 
if he or she testifies, rather than as substan-
tive evidence of the defendant’s guilt.”). A 
guilty plea may also be mentioned at trial 
“where other co-defendants plead guilty 
during trial and are conspicuously absent” 
or “where opposing counsel has left the 
impression of unfairness which raises the 
issue or invites comment on the subject.” 
Paterson, 780 F.2d at 886 (internal quota-
tion marks and citation omitted). Anytime 
a codefendant’s guilty plea is used in one of 
these permissible ways, it is “critical” that 
the trial court give the jury “cautionary 
instructions limiting the jury’s use of the 
guilty plea . . . as evidence relating to [the 
witness’s] credibility” and not as proof that 
the defendant met any of the elements of 
the offenses with which she is charged. 
United States v. Baez, 703 F.2d 453, 455 
(10th Cir. 1983).
Use of Codefendant’s Guilty Plea  
Deprived Defendant of a Fair Trial
{17} In this case, the district court ini-
tially declined to “make a firm decision” on 
whether Veretto’s guilty plea would “actu-
ally be admitted,” reserving its ruling for 
trial when it could “hear some testimony.” 
Defense counsel acknowledged that evi-
dence of Veretto’s plea agreement could be 
admissible if it was used for impeachment 
purposes. However, the record demon-
strates that the State did not use Veretto’s 
plea for impeachment or other permissible 
reasons, nor does the State make any effort 

to assert on appeal that it used the plea for 
any of these proper purposes. From its 
direct examination of Veretto, to its admis-
sion of Veretto’s indictment and guilty plea 
agreement into evidence, the State used 
this evidence for the sole purpose of sub-
stantively proving the knowledge elements 
against Defendant. The State’s opening and 
closing arguments further emphasized to 
the jury that it should use Veretto’s guilty 
plea to find that Defendant knew or should 
have known that the vehicle was stolen. 
See Torres-Colon, 790 F.3d at 31 (stating 
that they have found no precedent that 
allows a prosecutor’s “bald introduction 
of a witness’s guilty plea concerning facts 
or events similar to that for which the de-
fendant is on trial[,] suggesting to the trier 
of fact that the defendant should be found 
guilty merely because of the witness’s guilty 
plea” (omission, internal quotation marks, 
and citation omitted)); United States v. 
Miranda, 593 F.2d 590, 593 (5th Cir. 1979) 
(concluding that the prosecutor “deprived 
the defendant of a fair trial by deliberately 
urging the jury on two occasions to use 
[the guilty plea] evidence for a prohibited 
purpose”). And if the State’s behavior at 
trial leaves any doubt that it planned to use 
the guilty plea improperly as substantive 
evidence, the statements it made during 
the hearings on its motion in limine (that 
it intended to use the plea agreement as 
substantive evidence) and Defendant’s 
directed verdict motion (“that because 
[Veretto] knew it, [Defendant] knew it”) 
make its intentions unmistakably clear. See 
Clemmons, 720 A.2d at 1175 (finding error 
where it was “unmistakably clear that [the 
codefendant]’s testimony regarding his 
conviction was offered, and was likely to be 
taken by the jury, as substantive evidence 
against [the defendant],” and concluding 
“that it was plainly inadmissible for that 
purpose, and that it was prejudicial”). For 
these reasons, we conclude that the State’s 
use and the district court’s admission of 
Veretto’s guilty plea evidence in this case 
“amount[ed] to a denial of constitutional 
due process[,]” Bisaccia, 623 F.2d at 313, 
and “deprived . .  . [D]efendant of a fair 
trial[.]” Miranda, 593 F.2d at 593. 
The Deprivation of  Defendant’s  
Constitutional Rights Is Not Harmless 
Error
{18} We next consider whether this 
deprivation of Defendant’s constitutional 
rights resulted in harmless error—in other 
words, whether “there is no reasonable pos-
sibility” that the error “affected the verdict.” 
Tollardo, 2012-NMSC-008, ¶ 36 (internal 

quotation marks and citation omitted); 
see also Gutierrez, 2007-NMSC-033, ¶ 18 
(emphasizing that “in a proper harmless 
error analysis, the appellate court defers 
to the jury verdict only when the [s]tate 
has established beyond a reasonable doubt 
that the jury verdict was not tainted by 
the constitutional error.” (internal quota-
tion marks and citation omitted)). We 
conclude that the error was harmful for 
several reasons. First, “the source of the 
error” was not Defendant, but the State 
who repeatedly emphasized to the jury 
that Veretto’s guilty plea evidence should 
be used to prove that Defendant was aware 
the car was stolen. See Tollardo, 2012-
NMSC-008, ¶ 43. Second, Veretto’s guilty 
plea was critical to the State’s case because 
there was no other evidence—other than 
that she used a computer to start the car 
at the direction of her boyfriend, and the 
Murano’s dashboard VIN showed evidence 
of tampering—to establish Defendant’s 
knowledge that the vehicle had been stolen 
or unlawfully taken. See id. And third, the 
State did not meet its burden because it 
did not provide any analysis in this regard 
in its answer brief on appeal. See Gutier-
rez, 2007-NMSC-033, ¶ 18 (“The [s]tate 
has the burden of establishing that the 
constitutional error was harmless beyond 
a reasonable doubt.” (internal quotation 
marks and citation omitted)). Under these 
circumstances, we cannot say that “there is 
no reasonable possibility” that the substan-
tive use of Veretto’s guilty plea “affected 
the verdict.” Tollardo, 2012-NMSC-008, ¶ 
36 (emphasis, internal quotation marks, 
and citation omitted). To the contrary, 
substantive use of the plea in this case 
appears to have been highly prejudicial 
and tempted the jury to find Defendant 
guilty by association. See Woods, 764 F.3d 
at 1246 (recognizing that the reason for 
prohibiting substantive use of a codefen-
dant’s guilty plea is to “curb[] the jury’s 
temptation to find guilt by association”); 
Miranda, 593 F.2d at 594 (“[A] code-
fendant’s guilty plea or conviction with 
respect to similar or identical charges . . . 
is extremely prejudicial.”); see also Jackson, 
1943-NMSC-049, ¶ 13 (concluding that 
the codefendant’s guilty plea evidence was 
“likely . . . extremely prejudicial”); Clem-
mons, 720 A.2d at 1175 (concluding that 
“[i]t is unmistakably clear” that substantive 
use of the codefendant’s guilty plea “was 
prejudicial”).
{19} We are not persuaded by the State’s 
arguments on appeal that our conclusion 
should be different. Contrary to the State’s 
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assertions, Defendant preserved her claim 
and did not “open[] the door” to the State’s 
use of the plea as substantive evidence. 
Defense counsel objected to the evidence 
during the pre-trial hearing on the State’s 
motion in limine and during trial while 
Veretto was on the stand, arguing both 
times that admission of the plea would be 
prejudicial to Defendant and that Veretto’s 
plea did not “do anything to show [De-
fendant’s] knowledge.” Defense counsel’s 
discussion of the plea in his opening state-
ment came in response to the State’s use 
of the plea in its opening statement, and 
defense counsel’s comments were confined 
to Veretto’s credibility—they did not com-
ment or otherwise open the door to the 
State’s substantive use of Veretto’s plea. See, 
e.g., Paterson, 780 F.2d at 885-86 (noting 
that where defense counsel did not invite 
the error and where defense counsel’s 
objection to the error was overruled, his 
subsequent failure to object to the admit-
ted evidence may have been the result of 
tactical considerations). Moreover, any 
use that defense counsel tried to make of 
the improper guilty plea evidence dur-
ing Veretto’s cross-examination after the 
district court admitted the evidence over 
his objection does not waive his claim on 
appeal. See, e.g., State v. Zamarripa, 2009-
NMSC-001, ¶ 50, 145 N.M. 402, 199 P.3d 
846 (“There is no waiver where a defense 
attorney, his or her original objection re-
jected by the court, determines to ‘make 
the best of a bad situation’ and argues the 
improperly admitted evidence in the cli-
ent’s favor.”).
{20} The State next argues that, because 
the district court decided that Veretto’s 
guilty plea testimony was more proba-
tive than prejudicial under Rule 11-403 
NMRA, Rule 11-105 NMRA forecloses 
Defendant’s claim that Veretto’s guilty plea 
should not have been used because defense 

counsel did not request a limiting instruc-
tion. We disagree. Rule 11-105 states, 
in pertinent part, “If the court admits 
evidence that is admissible . . . for a pur-
pose—but not . . . [admissible] for another 
purpose—the court, on timely request, 
must restrict the evidence to its proper 
scope and instruct the jury accordingly.” 
Under these circumstances, a defendant’s 
failure to request a limiting instruction 
“waive[s] any right to complain of the trial 
court’s alleged error[,]” except in extreme 
circumstances under the fundamental 
and plain error doctrines. DeMatteo v. 
Simon, 1991-NMCA-027, ¶ 3, 112 N.M. 
112, 812 P.2d 361; see also State v. Allen, 
2000-NMSC-002, ¶ 51, 128 N.M. 482, 
994 P.2d 728 (reviewing for fundamental 
and plain error the admission of evidence 
that had both an admissible and an inad-
missible purpose, where the defendant 
failed to ask for a limiting instruction). 
Rule 11-105 does not apply in this case 
because Veretto’s guilty plea evidence was 
not admitted for an admissible purpose. 
As demonstrated above, the State’s sole 
purpose for including this evidence was 
for the inadmissible purpose of using it 
as substantive proof for the knowledge 
element of the crimes that Defendant was 
accused of committing.
{21} Finally, the State contends that the 
rule against admitting a codefendant’s 
guilty plea into evidence does not apply 
where a defendant is able to confront 
the codefendant at trial and the evidence 
served a non-hearsay purpose. We are 
not persuaded. The authorities cited by 
the State in support of this contention 
were limited to evidentiary rules against 
hearsay and a defendant’s constitutional 
rights under the Confrontation Clause. 
Here, admission of Veretto’s guilty plea 
evidence for the sole purpose of using it 
as substantive proof against Defendant 

implicated her constitutional rights to due 
process and a fair trial. None recognize an 
exception to the rule against the substan-
tive use of guilty plea evidence nor have we 
found a case that does so. See Torres-Colon, 
790 F.3d at 31; Woods, 764 F.3d at 1246 n.1.
Possession of Burglary Tools
{22} The reversal of Defendant’s convic-
tion for receiving a stolen vehicle neces-
sarily requires that her conviction for 
possession of burglary tools be reversed 
as well. The instructions given to the jury 
for possession of burglary tools required 
the State to prove beyond a reasonable 
doubt, among other elements, that De-
fendant intended to use the automobile 
computer “for the purpose of committing 
burglary[.]”  Whether Defendant intended 
to use this computer for the purpose of 
burglarizing the stolen vehicle depended 
on whether she knew that the vehicle was 
stolen. Because the district court improp-
erly admitted Veretto’s guilty plea evidence 
as substantive proof of Defendant’s knowl-
edge that the vehicle was stolen, there is a 
reasonable possibility that the improper 
evidence might have also contributed to 
the conviction for possession of burglary 
tools and that this conviction was simi-
larly “tainted by the constitutional error.” 
Gutierrez, 2007-NMSC-033, ¶ 18 (internal 
quotation marks and citation omitted).
CONCLUSION
{23} We reverse Defendant’s convictions 
for receiving a stolen vehicle and posses-
sion of burglary tools and remand this case 
for a new trial.

{24} IT IS SO ORDERED.
LINDA M. VANZI, Chief Judge

WE CONCUR:
M. MONICA ZAMORA, Judge
JULIE J. VARGAS, Judge
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Around New Mexico

505-217-2200 • MedranoStruckLaw.com
500 Tijeras Ave. NW, Albuquerque, NM 87102

Aqui, los abogados hablan Español

Mario M. 
Medrano 

Raynard 
Struck 

We are accepting cases involving:

Raynard is also available for: 

Advertise in our  
award winning  
weekly email  
newsletter!

Delivered every Friday 
morning, eNews is a great way 
to get your business noticed. 

Features
• Quick-glance format
•  Ads have premium “above 

the fold” placement
•  Winner of the 2016 NABE 

Luminary Award for 
Excellence in Electronic 
Media

• Affordable

Contact Marcia Ulibarri,  
at 505-797-6058 or email 

mulibarri@nmbar.org

eNews

mailto:app@apfamilylaw.com
http://www.apfamilylaw.com
mailto:mulibarri@nmbar.org
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Associate Broker

505.292.8900 www.nmbar.org

TWEET

LIKE

Share

Comment

Connect

Follow

MINIMUM CONTINUING LEGAL EDUCATION

!MCLE 

Compliance 

Deadline 

Approaching

Dec. 31, 2018, is the last day to  
COMPLETE your 2018 Minimum  

Continuing Legal Education credits.  
Jan. 31, 2019, is the last day to 
SUBMIT  your 2018 credits to  

MCLE without penalty. 

For a list of upcoming MCLE 
approved courses or to check your 

transcript, please visit our website at  
www.nmbar.org/MCLE. 

Please contact us with questions at  
505-821-1980 or mcle@nmbar.org.

http://www.nmbar.org
http://www.nmbar.org/MCLE
mailto:mcle@nmbar.org
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“TAKING AND DEFENDING DEPOSITIONS” 

March 1 - 3 AND April 5 – 7, 2019 
Program Director: Steve Scholl 

This “learn by doing” course is approved by the NM MCLE Board 
for 31 general and 4.5 ethics CLE credits.  

Learn how to: 
Effectively prepare your witnesses; defend the deposition; deal with 

obstreperous counsel; get the answers within time constraints;  
optimize information from expert witnesses; test theories; and close off 

avenues of escape. 
Whether you are new to depositions or want to refresh your skills, 

this class will give you the tools you need to be successful. 

$1295 (includes textbook & materials) 
Register by January 25 for $100 off! 

Registration DEADLINE is Friday, February 22, 2019. 
For more information and on-line registration visit: 

http://lawschool.unm.edu/cle/live_programs/depositions.php 
or contact Cheryl Burbank at burbank@law.unm.edu or (505)277-0609 

Happy Holidays 
from the 

SUTHERLAND 
LAW FIRM

 
Offices in Las Cruces, 

Alamogordo and 
Albuquerque

 
Accepting Family and  
other Civil Referrals

 
505-293-9333 • 575-708-9000

Bill@Sutherlandlegal.net

WILLIAM A. SANCHEZ
Retired District Judge

Sanchez Settlement & Legal Services LLC
(505) 720-1904 • sanchezsettled@gmail.com • www.sanchezsettled.com

Mediation, Arbitration
and Settlement Facilitation

•
Over 21 years experience on the District Court Bench 
as Trial Judge. Special Master Services also available.

Offices in Albuquerque and Los Lunas

Bill Chesnut, MD
Orthopedic Surgeon, Retired

IMEs, EXPERT TESTIMONY, 
RECORD REVIEWS
FREE ESTIMATES  

www.BillChesnutMD.com
BillChesnutMD@comcast.net

505-501-7556

Caren I. Friedman

APPELLATE SPECIALIST

________________

505/466-6418

cf@appellatecounsel.info

David Stotts
Attorney at Law

Business Litigation
Real Estate Litigation

242-1933

http://lawschool.unm.edu/cle/live_programs/depositions.php
mailto:burbank@law.unm.edu
mailto:Bill@Sutherlandlegal.net
mailto:sanchezsettled@gmail.com
http://www.sanchezsettled.com
http://www.BillChesnutMD.com
mailto:BillChesnutMD@comcast.net
mailto:cf@appellatecounsel.info


36     Bar Bulletin - December 19, 2018 - Volume 57, No. 51

Classified
Positions

Bespoke lawyering for a new millennium 
THE BEZPALKO LAW FIRM

Legal Research
Tech Consulting 
(505) 341-9353

www.bezpalkolawfirm.com

 

Intelligent Investing
www.mynmfp.com

(505) 903-1663
David L. Hogans, Esq.

Getting Attorneys “to” and  
“through” retirement

Senior Trial Attorney
The 13th Judicial District Attorney’s Office is 
accepting resumes for an experienced Senior 
Trial Attorney. This position requires sub-
stantial knowledge in the areas of criminal 
prosecution, rules of criminal procedure and 
requires handling complex felony litigation. 
Six years as a practicing attorney in crimi-
nal law with significant trial experience is 
required. Salary is commensurate with ex-
perience. Send resumes to Krissy Saavedra, 
Program Specialist, P.O. Box 1750, Bernalillo, 
NM 87004, or via E-Mail to: ksaavedra@
da.state.nm.us. Deadline for submission of 
resumes: Open until filled.

The Administrative Office of the 
Courts is recruiting a Statewide 
Pretrial Services Program Manager 
#00000232-21800 in Santa Fe, New 
Mexico
The New Mexico Administrative Office 
of the Courts seeks a dynamic individual 
with a passion for pretrial reform to be our 
first Statewide Pretrial Services Program 
Manager. The ideal candidate has a passion 
for driving evidence-based decisions on 
pretrial detention and release, including 
appropriately tailored release conditions 
to maximize public safety and scheduled 
court appearances. The person hired will 
grow successful pilot projects into statewide 
programs for early release on recognizance, 
provide judges with risk assessment data and 
analysis to aid in pretrial decisions, establish 
on-site and remote pretrial services, partici-
pate in development of data measurement for 
pretrial practices and report on outcome 
measurement, and assist all levels of courts 
to implement and maintain best practices. 
New Mexico eliminated bond schedules 
and adopted a constitutional amendment 
to authorize pretrial detention of dangerous 
defendants. This is an opportunity for an 
exceptionally qualified person to establish 
the foundation for institutional adoption 
of pretrial practices at the forefront of best 
practices. The pay range is $58,000 to $91,000 
DOE. Apply now – the AOC plans to hire 
by early January 2019. For more informa-
tion please do to our website: http://www.
nmcourts.gov/jobs/jobselectpage.php

Personal Injury Associate
Caruso Law Offices, an ABQ plaintiff per-
sonal injury/wrongful death law firm has 
an immediate opening for associate with 2+ 
yrs. litigation experience. Must have excellent 
communication, organizational, and client 
services skills. Good pay, benefits and profit 
sharing. Send confidential response to Mark 
Caruso, 4302 Carlisle NE, ABQ NM 87107.

Join our team at  
New Mexico Legal Aid! 
Check our website for current opportunities: 
https://tinyurl.com/NMLAjobs

Personal Injury Law Attorneys
Franklin D. Azar & Associates,P.C., a large 
and growing Colorado personal injury 
law firm, is seeking experienced Personal 
Injury Law attorneys to join its practice in 
Colorado. Qualified candidate will be able 
to demonstrate strong dedication to personal 
injury law and a passion for helping people; 
will possess strong organizational and writ-
ing skills; is energetic, hard-working, and a 
team-player. Complex litigation experience 
is preferred. Please submit your resume and 
cover letter to malcolmo@fdazar.com

Executive Director
The Southwest Women’s Law Center is 
looking for its next Executive Director. The 
organization works to support the needs of 
women and girls in New Mexico around is-
sues of fair pay, workers’ rights, reproductive 
health and domestic violence. Please visit our 
website at swwomenslaw.org for details of 
the position requirements. Send resume and 
letter of interest to jgetz@swwomenslaw.org. 
Applications will receive the best consider-
ation if submitted by 12-31-18

Assistant District Attorney/ 
Chief Deputy District Attorney
The Fifth Judicial District Attorney’s office 
has immediate positions open to a new or 
experienced attorney’s. Salary will be based 
upon the New Mexico District Attorney’s Sal-
ary Schedule with starting salary range of an 
Assistant Trial Attorney to a Senior Trial At-
torney ($58,000 to $79,679) and Chief Deputy 
District Attorney ($77,826-$ 97,283). Please 
send resume to Dianna Luce, District Attorney, 
301 N. Dalmont Street, Hobbs, NM 88240-8335 
or e-mail to 5thDA@da.state.nm.us.

Associate Attorney
The Santa Fe office of Hinkle Shanor LLP is 
looking for an associate attorney to join its 
employment and civil rights defense prac-
tice. The associate attorney’s job duties will 
be focused on writing and contributing to 
the employment group’s federal and appel-
late practice. Experience is preferred, and 
candidates should have a strong academic 
background, excellent research and writing 
skills, and the ability to work independently. 
Applicants must live in or be willing to re-
locate to Santa Fe. Please send resume, law 
school transcript, and writing sample to 
Hinkle Shanor LLP’s office manager, Gilbert 
Romero, at gromero@hinklelawfirm.com.

Keller & Keller  
Pre-Litigation Attorney
Keller & Keller is an award winning personal 
injury law firm located in Albuquerque. Seek-
ing an attorney with 2+ years of experience to 
join our pre-litigation team. We are proud to 
offer an attractive compensation and benefits 
package, including a salary commensurate 
with experience, medical insurance, 401(k) 
retirement plan and paid time off. The 
Pre-Litigation Attorney will work directly 
with the Managing Attorney and 10-15 Pre-
Litigation Case Managers on a daily basis. 
Responsibilities include: daily client contact; 
writing and editing demand letters; insur-
ance coverage analysis for auto insurance 
policies; obtaining settlement authority; 
negotiating subrogation and lien reductions; 
handling minors’ settlement approval ac-
tions; and, handling wrongful death estate 
actions. We are looking for a person with 
critical thinking skills and the ability to ap-
ply those skills in a fast-paced environment. 
Excellent interpersonal communication 
skills with clients and coworkers is a must. 
Prior management experience is a plus, but 
is not required. Additionally, the candidate 
must be able to apply their knowledge and 
skills to make decisions and take action on 
cases. Interested candidates should forward 
cover letter and resume to Zachary Farmer at 
zfarmer@2keller.com. No phone calls, please. 
All inquiries will be confidential.

www.nmbar.org
Visit  the 

State Bar of 
New Mexico’s 

website

http://www.bezpalkolawfirm.com
http://www.mynmfp.com
http://www
https://tinyurl.com/NMLAjobs
mailto:malcolmo@fdazar.com
mailto:jgetz@swwomenslaw.org
mailto:5thDA@da.state.nm.us
mailto:gromero@hinklelawfirm.com
mailto:zfarmer@2keller.com
http://www.nmbar.org
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Assistant City Attorney
The City of Albuquerque Legal Department 
is hiring an Assistant City Attorney to pro-
vide legal services to the City’s Department 
of Municipal Development (“DMD”). The 
primary area of focus is construction law. The 
work includes, but is not limited to: contract 
drafting, analysis, and negotiations; regula-
tory law; procurement; general commercial 
transaction issues; intergovernmental agree-
ments; dispute resolution; and civil litigation. 
Attention to detail and strong writing skills 
are essential. Five (5)+ years’ experience is 
preferred and must be an active member of 
the State Bar of New Mexico, in good stand-
ing. Please submit resume and writing sample 
to attention of “Legal Department DMD 
Assistant City Attorney Application” c/o 
Angela M. Aragon, Executive Assistant/HR 
Coordinator; P.O. Box 2248, Albuquerque, 
NM 87103, or amaragon@cabq.gov.

Family Law Associate Attorney
The Law Office of Jill V. Johnson Vigil LLC., a 
Las Cruces based family law practice, is seek-
ing to add an attorney to our team. Preferably 
applicants should have 2-3 years experience 
in family law. All applicants should be highly 
motivated, able to multi-task and manage a 
full caseload. The Law Office of Jill V. Johnson 
Vigil LLC. offers a comfortable and friendly 
work environment with benefits and competi-
tive salary commensurate with your qualifica-
tions and experience. Applicants must be in 
good standing with NM Bar and willing to 
relocate to Las Cruces. Spanish speaking is 
preferred, but not required. If you are ready 
for the next step in your career, please send 
your cover letter, resume, writing sample, and 
three references via email to careers@jvjvlaw.
com before January 31, 2019. Please visit us 
online at www.jvjvlaw.com.

Experienced Litigation Attorney
Do the words gritty, passionate, gets it done, 
or innovative describe you? Do you want to be 
a part of a team dedicated to excellent results? 
We strategically attack challenges and win! 
Machol & Johannes, LLC, is a World Class law 
firm operating in Colorado and 7 other states. 
We offer representation and customer service 
in the Collection and Creditor rights arenas. 
We are seeking an experienced Litigation 
Attorney licensed in NM who is interested 
in being part of a team with: leadership that 
truly listens; inspiration that brings out your 
best; culture that values you. Please contact 
Lorena.Wiant@mjfirm or visit us at www.
mjfirm.com for more information or to 
submit a resume. We are looking forward to 
hearing from you!

Attorney
Houser & Allison, APC, a Litigation Law 
Firm is looking to expand its New Mexico 
office. We are looking for attorneys with 3-6 
years’ experience in the New Mexico area, 
including financial practice experience. The 
ideal candidate must have strong writing, 
research and communication skills. The 
candidate must be a self-starter and able to 
work independently. Please send Resume to: 
scleere@houser-law.com

Helpline Staff Attorney
The New Mexico State Bar Foundation seeks a 
helpline staff attorney for the Legal Resources 
for the Elderly Program (LREP). This posi-
tion is for 30 hours/week and includes an 
excellent benefits package. Duties include 
providing legal information, legal advice and 
brief services related to civil matters to low-
income New Mexican Seniors in accordance 
with the helpline policies and procedures. 
Additionally, the staff attorney will conduct 
legal workshops and clinics throughout NM 
(travel and overnight stays are required). The 
successful applicant must be able to work as 
part of a busy team in a fast-paced environ-
ment. Excellent customer service and com-
puter skills are required. Bilingual in Spanish 
is a plus. Salary dependent on experience. 
Please email letter of interest and resume to 
hr@nmbar.org, EOE. 

Oil & Gas Attorney
Established, and growing, Albuquerque bou-
tique oil and gas law firm seeks a dedicated 
and hard-working attorney with 3 to 8 years’ 
experience in oil and gas transactional, title, 
litigation and/or administrative practice 
work to join our talented, dedicated and con-
genial team. Please submit a letter of interest 
and resume to nmoilgaslaw@cilawnm.com.

Full-time & Part-time Attorney
The offices of Lightning Legal Group, PC are 
seeking one full-time and one part-time at-
torney to represent clients at our Albuquerque 
and Santa Fe Offices. Candidates must be 
licensed in New Mexico and have 4 or more 
years’ experience with Family Law and Civil 
Litigation. Additionally, ideal applicants will 
have the following skills: Strong client com-
munication, organizational, problem solving, 
writing, research, computer and litigation 
experience; Ability to work in a vibrant growth 
orientated firm; Understand and integrate 
with the business protocols of a law firm; Abil-
ity to contemporaneously enter time in com-
puter time-keeping system; Ability to work 
in a very laid-back atmosphere while main-
taining the highest professional standards; 
Bilingual (Spanish & English) is valuable but 
not necessary. We are an equal opportunity 
employer and do not tolerate discrimination 
against anyone. All replies will be maintained 
as confidential. Please email references and 
resumes to xc87505@gmail.com.

Second Judicial District Court
Contract Attorney
Residential Mortgage Foreclosure 
Settlement Facilitation Project
The Second Judicial District Court is accepting 
applications for Contract Attorneys for the 
Residential Mortgage Foreclosure Settlement 
Facilitation Project (“RMFSF”). RMFSF will 
operate under the direction of the Chief Judge 
and the Presiding Civil Judge. Attorney will 
conduct settlement facilitation conferences 
in residential foreclosures pending before 
the court between lenders and borrowers. 
Attorney is independent and impartial and 
shall be governed by the Rules of Professional 
Conduct, Mediation Procedures Act, NMSA 
1978, § 44-7B-1 to 44-7B-6, and Mediation 
Ethics and Standards of Practice. Attorney will 
be responsible for memorializing settlement 
agreements and meeting with the designated 
supervising judge to receive case assignments 
and discuss RMFSF progress. Attorney agrees 
to twenty hours of work per week, which is an-
ticipated to be a minimum of eleven settlement 
conferences per month, subject to adjustment 
for complex case assignments, maintain re-
cords for payment and reporting and statistical 
purposes as defined by the Court. Attorney 
will coordinate with assigned Court staff who 
provide administrative support to RMFSF. 
Qualifications: Must be a graduate of an ABA 
accredited law school; possess and maintain 
a license to practice law in the State of New 
Mexico; must have experience in settlement 
facilitation. Experience with residential mort-
gage foreclosure matters and loss mitigation is 
a plus. Compensation will be at a rate of $50.00 
per hour, inclusive of gross receipts tax. Send 
letter of interest, resume, proof of education 
and writing sample to the Second Judicial Dis-
trict Court, Court Administration, P.O. Box 
488 (400 Lomas Blvd. NW), Albuquerque, NM, 
87102. Letters of interest without required ma-
terial will be rejected. Letters must be received 
by court administration no later than 5:00 P.M. 
Friday, January 11, 2019. More information 
about the contract can be found on the SJDC’s 
website: http:/www/2nddistrictcourtnm.com.

Attorney Supervisor
The Third Judicial District Court in Las 
Cruces is accepting applications for an At-
Will, full-time Attorney Supervisor. Require-
ments include admission to the NM State Bar 
plus a minimum of five years experience in 
the practice of applicable law, of which two 
years must have been as a supervisor. Under 
administrative direction, as assigned by a 
judge or supervising attorney, review cases, 
analyze legal issues, perform legal research 
and writing, provide legal advice and make 
recommendations concerning the work of the 
Court. For a detailed job description, require-
ments and application/resume procedure 
please refer to https://www.nmcourts.gov/
careers.aspx or contact Briggett Becerra, HR 
Administrator Senior at 575-528-8310. Dead-
line for submission is: December 21, 2018.

mailto:amaragon@cabq.gov
http://www.jvjvlaw.com
http://www.mjfirm.com
http://www.mjfirm.com
mailto:scleere@houser-law.com
mailto:hr@nmbar.org
mailto:nmoilgaslaw@cilawnm.com
mailto:xc87505@gmail.com
https://www.nmcourts.gov/
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Office Space

Miscellaneous

Want To Purchase
Want to purchase minerals and other oil/
gas interests. Send details to: P.O. Box 13557, 
Denver, CO 80201

Seeking Established Practice To 
Purchase
Las Cruces general civil practice focusing on 
real estate, business and family law seeks an 
established practice to purchase, take over 
from an attorney retiring or focusing on 
other areas. Please email: lcnmlaw@gmail.
com with inquiries. 

500 Tijeras NW
One beautiful spacious downtown office avail-
able with reserved on-site tenant and client 
parking. Walking distance to court-houses. 
Two conference rooms, security, kitchen, 
gated patios and a receptionist to greet and 
take calls. Please email esteffany500tijerasllc@
gmail.com or call 505-842-1905.

503 Slate NW
503 Slate NW, Affordable, two huge offices for 
rent, with secretarial area, located within one 
block of the courthouses. Rent includes park-
ing, utilities, phones, fax, wireless internet, 
janitorial services. Both offices have large 
windows and natural lighting with views of 
the garden and access to a beautiful large con-
ference room. Call 261-7226 for appointment.

Walking Distance to the 
Albuquerque Courthouses
Office space with parking and walking dis-
tance to the Albuquerque Courthouses avail-
able. Single offices or up to 3 offices available. 
Space includes access to 2 conference rooms, 
gated parking, a breakroom, shared recep-
tionist and utlities. Please contact Antonia 
Roybal-Mack for more information at (505) 
288-3500 or Antonia@roybalmacklaw.com

Office Space—Santa Fe
Beautiful downtown office at 200 West De 
Vargas Street (located next to First Judicial 
Court Building). The property has its own 
private parking lot. Unit has brick floors, a 
kiva fireplace, vigas and plenty of natural 
light. 930 square feet. Contact Ryan Romero 
@ (505) 660-3274. 

Paralegal
Litigation firm seeks experienced civil litiga-
tion legal assistant/paralegal with 3-5 years’ 
experience. Strong Computer skills required 
including knowledge of Word, Excel, Out-
look and Prolaw, E-filing, Tables, Abacus, 
Legal Solutions. Must be a self-starter with 
a willingness to work as a team player. At-
tendance, punctuality, attention to detail and 
organizational skills are a must. Excellent 
compensation and benefits. Please include 
salary requirements when applying. Experi-
ence with financial practice and foreclosure 
law is a plus. Please send Resume to: scleere@
houser-law.com

Shared Uptown Office Space for Rent
Newly renovated executive offices for rent 
in shared professional office in Uptown 
area. Support staff work stations available if 
needed. Furnished options exist. Includes use 
of 3 conference rooms, reception services to 
greet guests and accept documents, copier, 
fax machine, kitchen/break room, utilities, 
janitorial services, exterior signage, and 
alarm service. Convenient access to I-40. 
Plenty of free parking. Starting from $850/
mo. Call Bryan at (505) 268-7000.

Divorce Paralegal – Incredible 
Opportunity w/ New Mexico Legal 
Group
New Mexico Legal Group, a cutting edge di-
vorce and family law practice is looking for one 
more paralegal to join our team. Why is this an 
incredible opportunity? You will be involved 
in building the very culture and policies that 
you want to work under. We are offer great pay, 
health insurance, automatic 3% to your 401(k), 
vacation and generous PTO. And we deliver the 
highest quality representation to our clients. 
But most importantly, we have FUN! Obvi-
ously (we hope it’s obvious), we are looking for 
candidates with significant substantive experi-
ence in divorce and family law. People who like 
drama free environments, who communicate 
well with clients, and who actually enjoy this 
type of work will move directly to the front of 
the line. Interested candidates should send a 
resume and cover letter explaining why you 
are perfect for this position to DCrum@New-
MexicoLegalGroup.com.com The cover letter 
is the most important thing you will send, so 
be creative and let us know who you really are. 
We look forward to hearing from you!

Chief Deputy District Attorney and 
Deputy District Attorney
Immediate opening for a Chief Deputy Dis-
trict Attorney and a Deputy District Attorney 
with the Sixth Judicial District Attorney’s 
Office. Salary depends on experience, w/
benefits. Please send resume to Francesca Es-
tevez, District Attorney, FMartinez-Estevez@
da.state.nm.us Or call 575-388-1941.

Associate Attorney
Dixon•Scholl•Carrillo•P.A is seeking an 
associate attorney with 3 or more years of 
experience to join them in their thriving civil 
litigation practice. We seek a candidate with 
excellent writing and oral advocacy skills and 
a strong academic background who is ready 
to be part of a hard-working team in a fun 
and friendly office. For consideration, please 
email a resume to lcarrillo@dsc-law.com or 
via U.S. mail to Lisa J. Carrillo, P.O. Box 94147, 
Albuquerque, New Mexico 87199-4147.

For advertising information, contact: 
Marcia C. Ulibarri at 505-797-6058  

or email mulibarri@nmbar.org  

Law Clerk At-Will
The NM Supreme Court is recruiting for 
a full-time, Law Clerk At-Will position in 
Santa Fe, New Mexico. SUMMARY OF PO-
SITION: Under general supervision, work 
with justices on assigned cases, perform legal 
research, analysis, writing and editing. Sal-
ary: $45,500-$71,095. To apply, please go to: 
https://www.nmcourts.gov/jobs.aspx

mailto:Antonia@roybalmacklaw.com
mailto:DCrum@New-MexicoLegalGroup.com.com
mailto:DCrum@New-MexicoLegalGroup.com.com
mailto:lcarrillo@dsc-law.com
mailto:mulibarri@nmbar.org
https://www.nmcourts.gov/jobs.aspx
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