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Top 10 reasons to sail the St. Lawrence
River with us on the ms Veendam:

10. Spend an extra day or two in Montreal or Boston.

Visit the historic and beautiful site of Anne of Green Gables.

Explore the St. Lawrence River, Atlantic Seaboard, and 5 interesting ports of call.
CLE classes are conducted in a relaxed atmosphere on a luxury liner.

See where Alexander Graham Bell invented the telephone.

You CAN master the French “R’”

Obtain all CLE credits while taking a vacation.

Veendam is a damn fun word to say!

Mingle with colleagues and State Bar President Scotty Holloman.

It's like visiting France without crossing the Atlantic!
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CLE at Sea 2017
7-Day Canada and NE Discovery ° July 1-8
Departs Montreal, Quebec, Canada | Arrives Boston

For more information, visit www.nmbar.org/CLEatSea
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Meetings Workshops and Legal Clinics
March April
31 1
Immigration Law Section Board, Civil Legal Clinic

Noon, teleconference

April

2

Young Lawyers Division Board,
10 a.m., State Bar Center

4
Bankruptcy Law Section Board
Noon, U.S. Bankruptcy Court

4
Health Law Section Board
9 a.m., teleconference

5
Employment and Labor Law Section
Board, noon, State Bar Center

7
Criminal Law Section Board
Noon, Kelley & Boone, Albuquerque

1
Appellate Practice Section Board
Noon, teleconference

12
Taxation Section Board
11 a.m., teleconference

10 a.m.-1 p.m., Second Judicial District
Court, Albuquerque, 1-877-266-9861

5

Divorce Options Workshop

6-8 p.m., State Bar Center, Albuquerque,
505-797-6003

7

Civil Legal Clinic

10 a.m.=1 p.m,, First Judicial District Court,
Santa Fe, 1-877-266-9861

8

Legal Fair

10 a.m.-1 p.m., Beatrice Martinez Senior
Center, Espanola 505-814-5033

14

Civil Legal Clinic

10 a.m.-1 p.m., Bernalillo County
Metropolitan Court, Albuquerque, 505-
841-9817

19

Family Law Clinic

10 a.m.-1 p.m., Second Judicial District
Court, Albuquerque, 1-877-266-9861

About Cover Image and Artist: Janet Bothne has been passionate about the power of color throughout her life, calling
intense color her“natural anti-depressant.” Born near Boston, Bothne embraced art at a young age, winning awards and
scholarships that brought her to study fine art at the University of Massachusetts at Amherst and the Fuller Museum
School and later at UCLA. She’s exhibited in numerous shows, including venues such as Los Angeles County Museum's
Sales & Rental Gallery and The Santa Monica Art Museum. Her works have become favorites of set designers on televi-
sion programs such as "Grey’s Anatomy," "The Mentalist" and "Better Call Saul." Bothne relocated to New Mexico in 2013
and now works and teaches from her studio in Los Ranchos. For more of Bothne’s work, visit www.janetbothne.com.
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Notices

Court NEews
New Mexico Supreme Court
Proposed Amendments to Rules of
Practice and Procedure

In accordance with the Supreme Court’s
annual rulemaking process under Rule 23
106.1 NMRA, which includes an annual
publication of proposed rule amendments
for public comment every spring, the
following Supreme Court Committees
are proposing to recommend for the
Supreme Court’s consideration proposed
amendments to the rules of practice and
procedure summarized below. If you would
like to view and comment on the proposed
amendments summarized in the March 8
issue of the Bar Bulletin (Vol. 56, No. 10) be-
fore they are submitted to the Court for final
consideration, you may do so by submitting
your comment electronically through the
Supreme Court’s website at supremecourt.
nmcourts.gov/open-for-comment.aspx, by
email to nmsupremecourtclerk@nmcourts.
gov, by fax to 505-827-4837, or by mail to
Joey D. Moya, Clerk, New Mexico Supreme
Court, PO Box 848, Santa Fe, New Mexico
87504-0848. Comments must be received
by the Clerk on or before April 5 to be
considered by the Court. Please note that
any submitted comments may be posted
on the Supreme Court’s website for public
viewing.

Board of Legal Specialization
Comments Solicited

The following attorney is applying for
certification as a specialist in the area of
law identified. Application is made under
the New Mexico Board of Legal Special-
ization, Rules 19-101 through 19-312
NMRA, which provide that the names of
those seeking to qualify shall be released
for publication. Further, attorneys and
others are encouraged to comment upon
any of the applicant’s qualifications within
30 days after the publication of this notice.
Address comments to New Mexico Board
of Legal Specialization, PO Box 93070,
Albuquerque, NM 87199.

Consumer Bankruptcy Law
Ronald E. Holmes

Secured Odyssey Public Access
New Registration Required for
SOPA System

The Supreme Court has approved the
New Mexico Judiciary Case Access Policy
for Online Court Records to expand online
access to court records for attorneys and

Professionalism Tip

With respect to my clients:

I will be courteous to and considerate of my client at all times.

their staff, governmental justice partners,
and the press through the Secured Odys-
sey Public Access webiste. To register as
an attorney, visit www.nmcourts.gov/
public-access-help.aspx and choose Public
Access to Court Records > Tier 1 SOPA
Applications > Attorney Application.

Sixth Judicial District Court

Announcement of Vacancy

A vacancy on the Sixth Judicial District
Court will exist as of March 27 due to the
retirement of Hon. H.R. Quintero effective
March 24. Inquiries regarding the details or
assignment of this judicial vacancy should
be directed to the Administrator of the
Court. Alfred Mathewson, chair of the Sixth
Judicial District Court Judicial Nominating
Commission, invites applications for this
position from lawyers who meet the statu-
tory qualifications in Article VI, Section 28
of the New Mexico Constitution. Applica-
tions may be obtained from the Judicial
Selection website: lawschool.unm.edu/jud-
sel/application.php. The deadline is 5 p.m.,
April 13. Applicants seeking information
regarding election or retention if appointed
should contact the Bureau of Elections in
the Office of the Secretary of State. The Sixth
Judicial District Court Judicial Nominating
Commission will meet beginning at 9 a.m.
on April 27 to interview applicants for the
position in Silver City. The Commission
meeting is open to the public and anyone
who has comments will be heard.

Bernalillo County
Metropolitan Court
Investiture Ceremony of Judge
Christine E. Rodriguez

The judges and employees of the
Bernalillo County Metropolitan Court
invite members of the legal community and
the public to attend the investiture of the
Hon. Christine E. Rodriguez, Division II.
The ceremony will be held at 5:15 p.m., April
6 , in the Bernalillo County Metropolitan
Court Rotunda. Following the investiture,
the reception will be held at the Slate Street
Café, 515 Slate Avenue NW. Judges who
wish to participate in the ceremony, should
bring their robes and report to the 1st Floor
Viewing Room by 5 p.m.

STATE BAR NEWS

Attorney Support Groups

o April 3, 5:30 p.m.
First United Methodist Church, 4th and
Lead SW, Albuquerque (Group meets
the first Monday of the month.)

o April 10, 5:30 p.m.
UNM School of Law, 1117 Stanford NE,
Albuquerque, King Room in the Law
Library (Group meets on the second
Monday of the month.) Teleconference
participation is now available. Dial 1-866-
640-4044 and enter code 7976003#.

o April 17,7:30 a.m.
First United Methodist Church, 4th and
Lead SW, Albuquerque (Group meets
the third Monday of the month.)

For more information, contact Hilary

Noskin, 505-449-7984 or Bill Stratvert,

505-242-6845.

Animal Law Section
Animal Talk: City of ABQ Trap,
Neuter and Return Program

Join the Animal Law Section for a lively
discussion of the legal issues arising out of
the City of Albuquerque’s Trap, Neuter and
Return Program. The Animal Talk will be
from noon-1 p.m., March 31, at the State
Bar Center. The speakers for this event
represented the parties in Britton v. Bruin,
et al., decided by the New Mexico Court
of Appeals on Feb. 22, 2016. Professor
Marsha Baum of the UNM School of Law
will moderate the discussion between A.
Blair Dunn and Nicholas H. Bullock, the
attorneys who represented the parties in
Britton v. Bruin. Dunn, of Western Agricul-
ture Resource and Business Advocates LLP,
represented Petitioner-Appellant Marci
Britton. Bullock, assistant city attorney
for the City of Albuquerque, represented
Respondent-Appellee City of Albuquerque.
Contact Breanna Henley at bhenley@
nmbar.org to indicate your attendance.

Board of Bar Commissioners
Appointment to DNA-People’s
Legal Services, Inc.

The Board of Bar Commissioners will
make two appointments to the DNA-Peo-
ple’s Legal Services, Inc., Board for two-year
terms. Members interested in serving on the
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Board should send a letter of interest and
brief résumé by April 12 to Executive Direc-
tor Joe Conte at jconte@nmbar.org or PO
Box 92860, Albuquerque, NM 87199-2860.

Committee on Women and
the Legal Profession
Professional Clothing Closet

Does your closet need spring cleaning?
The Committee on Women seeks gently
used, dry cleaned professional clothing
donations for their professional clothing
closet. Individuals wishing to donate to the
closet may drop off donations at the West
Law Firm, 40 First Plaza NW, Suite 735 in
Albuquerque, during business hours or to
Committee Co-chair Laura Castille at Cuddy
& McCarthy, LLP, 7770 Jefferson NE, Suite
102 in Albuquerque. Individuals who want to
look for a suit can stop by the West Law Firm
during business hours or call 505-243-4040
to set up a time to visit the closet.

UNM

Law Library

Hours Through May 13

Building & Circulation
Monday-Thursday 8 a.m.-8 p.m.
Friday 8 a.m.—6 p.m.
Saturday 10 a.m.-6 p.m.
Sunday noon-6 p.m.

Reference

Monday-Friday 9 a.m.-6 p.m.

Mexican American Law
Student Association
Annual Fighting for
Justice Banquet

Join the Mexican American Law Student
Association for the 22nd Annual Fighting
for Justice Banquet honoring Emerita
Professor Eileen Gauna. Executive Director
of Enlace Comunitario Antoinette Sedillo-
Lopez will be the keynote speaker for the
evening. The event will start at 6 p.m., April
14, at Hotel Albuquerque in Old Town Al-
buquerque and will feature a cocktail hour,
live music and a silent auction. To purchase
tickets or sponsorship packages visit www.
malsanm.org or contact MALSA President
Mish Rosete at mishrosete@gmail.com.

OTHER BARs
Albuquerque Lawyers Club

April Luncheon Meeting
The Albuquerque Lawyers Club invites
members of the legal community to its

next lunch meeting featuring a panel
discussion entitled “The Truth Underly-
ing the Reporting on Guardianships/
Conservatorships in New Mexico” led by
Greg MacKenzie and including Judge Alan
Malott, Ellen Leitzer and Mary Galvez. The
meeting will be held at noon on April 5
at Seasons Rotisserie and Grill. For more
information, contact Yasmin Dennig at
ydennig@Sandia.gov or 505-844-3558.

New Mexico Criminal Defense
Trial Skills College

The New Mexico Criminal Defense
Lawyers Association’s highly popular Trial
Skills College is back March 30-April 1
with a new case file and an incredible
faculty lineup. Hear lectures and demon-
strations by some of the best trial attorneys
in the state, then move into small groups
for focused practice and feedback. Only
35 seats available at this two-day intensive
workshop, with some seats available to civil
attorneys as well. Visit www.nmcdla.org
to register, or call 505-992-0050 for more
information.

OTHER NEWS
New Mexico Chapter of the
Federal Bar Association
An Amazing Time in the Supreme
Court with Erwin Chemerinsky

The New Mexico Chapter of the Federal
Bar Association is pleased to have Dean
Erwin Chemerinsky return to Albuquer-
que. On March 31, Dean Chemerinsky
will present his popular talk about the
Supreme Court and its recent cases, “An
Amazing Time in the Supreme Court.”
The talk will be presented at the Hotel
Andaluz in downtown Albuquerque. The
price is $75 for non-FBA members, $50 for
FBA members, and $20 for law students.
Check-in begins at 11:30 a.m., lunch
begins at 11:45, and the CLE runs from
12:30 to 1:30. For more information, email
nmfedbar@gmail.com.

New Mexico
Christian Legal Aid
Training Seminar

New Mexico Christian Legal Aid invites
new members to join them as they work
together to secure justice for the poor and
uphold the cause of the needy. Christian
Legal Aid will be hosting a Training
Seminar from noon-5 p.m. on April 21

- New Mexico Lawyers
/<
,; o and Judges
S Assistance Program

Help and support are only a phone call away.
24-Hour Helpline
Attorneys/Law Students
505-228-1948 - 800-860-4914
Judges 888-502-1289
www.nmbar.org/JLAP

at the State Bar Center. Join them for free
lunch, 4 free CLE credits and training as
they update skills on how to provide legal
aid. For more information or to register,
contact Jim Roach at 505-243-4419 or Jen
Meisner at 505610-8800 or email chris-
tianlegalaid@hotmail.com.

New Mexico Workers’
Compensation Administration
New Judge Reassignment

Effective April 10, all pending and
administratively closed cases before the
New Mexico Workers’ Compensation Ad-
ministration previously assigned to Judge
Terry Kramer will be reassigned to newly
appointed Judge Rachel Bayless. Parties
who have not yet exercised their right to
challenge or excuse will have 10 days from
April 10, to challenge or excuse Judge Bay-
less pursuant to N.M.A.C. Rule 11.4.4.13.
Questions about case assignments should
be directed to WCA Clerk of the Court
Heather Jordan at 505-841-6028.

Volunteer Attorney Program

CLE for Volunteer Attorneys

The Volunteer Attorney Program and
Justice for Families Project are holding a
CLE for volunteer attorneys (1.5 G) from
3:30-5 p.m. on April 13 at New Mexico Le-
gal Aid, 301 Gold Ave. SW, Albuquerque.
This CLE will also be broadcasted live via
Skype. The CLE will be presented by Grace
Allison, Andrew H. Weinstein, and Katie
Withem. The seminar is free for VAP vol-
unteers and attorneys willing to sign up to
take a VAP/JFP case. Donations welcome
from non-volunteers ($25 or more per
person suggested). For more information
or to register, contact Katie Withem at
505-768-6134 or katiew@nmlegalaid.org.
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Invitation to Participate in Survey:
Law Practice in New Mexico

The Board of Bar Commissioners of the State Bar of New Mexico has contracted
with Research & Polling to conduct an Economics of Law Practice in New Mexico
Survey. By now you should have received an e-mail from Research & Polling (emails
went out to attorney members the week of March 6) with a link and password to the
survey. The results from the survey will provide members of the State Bar with a detailed
analysis of information on the types of law practices and the compensation, in addition
to perceived barriers to practicing law, in New Mexico. It will gauge whether various legal services are charged to clients,
including legal research, duplicating, support staff/paralegal time, travel, etc. The survey will also assist members to better
understand the economics of law practice, activities, services, time keeping and billing methods in New Mexico. We encour-

age you to complete the survey; everyone who completes the survey will have an opportunity to be entered into a drawing
fora $200 or $100 gift card.

Please be assured that no one with the State Bar will have access to any individual results, so you will remain
anonymous and your individual results will remain confidential. The survey instrument is completely confidential;
however, participation is crucial to ensure the thoroughness and accuracy of the study. Upon completion of the survey, we
will publish the summary results on the State Bar website so that the entire membership will have access.

Advertise in our
award winning
weekly email
newsletter!

Join a State Bar Practice Section

Benefits of Membership include: . o
b Delivered every Friday

morning, eNews is a great way
to get your business noticed.

o Practice area-targeted resources e« Legislative advocacy ©- b/ 1§

o Networking « Public service opportunities 2%
'f « Leadership experience « And so much more! ,

« Discounts on CLE programs

Features
» Quick-glance format
Up to $10-25 for one year Q 9

§® Choose from 20 practice sections » Ads havf premium “above
the fold” placement

» Winner of the 2016 NABE
Luminary Award for
Excellence in Electronic
Media

« Affordable

Browse sections and join today at www.nmbar.org > About Us > Sections

Contact Marcia Ulibarri,
at 505-797-6058 or email
mulibarri@nmbar.org

ﬂ STATE BAR

/I o NEW MEXICO
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State Bar of New Mexico 2017 Annual Awards

ominations are being accepted for the 2017 State Bar of New Mexico Annual Awards to recognize those who have

‘ \ | distinguished themselves or who have made exemplary contributions to the State Bar or legal profession in 2016 or

2017. The awards will be presented July 28 during the 2017 Annual Meeting—Bench and Bar Conference at the Inn

of the Mountains Gods in Mescalero. All awards are limited to one recipient per year, whether living or deceased. Previous
recipients for the past five years are listed below. To view the full list of previous recipients, visit www.nmbar.org/Awards.

— Distinguished Bar Service Award-Lawyer —

Recognizes attorneys who have provided valuable service and contributions to the legal profession and the State Bar of
New Mexico over a significant period of time.

Previous recipients: Hannah B. Best, Jeffrey H. Albright, Carol Skiba, lan Bezpalko, John D. Robb Jr.

— Distinguished Bar Service Award-Nonlawyer —

Recognizes nonlawyers who have provided valuable service and contributions to the legal profession over a significant
period of time.
Previous recipients: Tina L. Kelbe, Kim Posich, Rear Admiral Jon Michael Barr (ret.), Hon. Buddy J. Hall, Sandra Bauman
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— Justice Pamela B. Minzner' Professionalism Award —

Recognizes attorneys or judges who, over long and distinguished legal careers, have by their ethical and personal
conduct exemplified for their fellow attorneys the epitome of professionalism.

Previous recipients: Arturo L. Jaramillo, S. Thomas Overstreet, Catherine T. Goldberg, Cas E. Tabor, Henry A. Kelly

*Known for her fervent and unyielding commitment to professionalism, Justice Minzner (1943-2007) served on
the New Mexico Supreme Court from 1994-2007.

— Outstanding Legal Organization or Program Award —

Recognizes outstanding or extraordinary law-related organizations or programs that serve the legal profession and
the public.

Previous recipients: Self Help Center at the Third Judicial District Court, Pegasus Legal Services for Children, Corinne
Wolfe Children’s Law Center, Divorce Options Workshop, United South Broadway Corp. Fair Lending Center

— Outstanding Young Lawyer of the Year Award —

Awarded to attorneys who have, during the formative stages of their legal careers by their ethical and personal
conduct, exemplified for their fellow attorneys the epitome of professionalism; nominee has demonstrated
commitment to clients’ causes and to public service, enhancing the image of the legal profession in the eyes of the
public; nominee must have practiced no more than five years or must be no more than 36 years of age.

Previous recipients: Denise M. Chanez, Tania S. Silva, Marshall J. Ray, Greg L. Gambill, Robert L. Lucero Jr.

— Robert H. LaFollette’ Pro Bono Award —

Presented to an attorney who has made an exemplary contribution of time and effort, without compensation, to
provide legal assistance over his or her career to people who could not afford the assistance of an attorney.

Previous recipients: Billy K. Burgett, Robert M. Bristol, Erin A. Olson, Jared G. Kallunki, Alan Wainwright

*Robert LaFollette (1900-1977), director of Legal Aid to the Poor, was a champion of the underprivileged who,
through countless volunteer hours and personal generosity and sacrifice, was the consummate humanitarian and
philanthropist.

— Seth D. Montgomery’ Distinguished Judicial Service Award -

Recognizes judges who have distinguished themselves through long and exemplary service on the bench and who
have significantly advanced the administration of justice or improved the relations between the bench and bar;
generally given to judges who have or soon will be retiring.

Previous recipients: Justice Richard C. Bosson (ret.), Hon. Cynthia A. Fry, Hon. Rozier E. Sanchez, Hon. Bruce D.
Black, Justice Patricio M. Serna (ret.)

*Justice Montgomery (1937-1998), a brilliant and widely respected attorney and jurist, served on the New Mexico
Supreme Court from 1989-1994.

A letter of nomination for each nominee should be sent to Joe Conte, Executive Director, State Bar of New Mexico, PO Box
92860, Albuquerque, NM 87199-2860; fax 505-828-3765; or email jconte@nmbar.org. Please note that we will be preparing
a video on the award recipients which will be presented at the awards reception, so please provide names and contact
information for three or four individuals who would be willing to participate in the video project in the nomination
letter.

Deadline for Nominations: May 12
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Legal Education

March

29

29

29

29

30

2016 Administrative Law Institute 30
40G,2.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Environmental Regulations/Oil

and Gas Industry (2016 Annual 30
Meeting)

1.0G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Fear Factor: How Good Lawyers 30
Get Into Ethical Trouble (2016)

3.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

BDITs: Beneficiary Defective 30
Inheritor’s Trusts—Reducing Taxes,
Retaining Control

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

2016 Trial Know-How! (The 31
Reboot)

40G,2.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

April

4

Retail Leases: Drafting Tips and 7
Negotiating Traps

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

All About Basis Planning for Trust 11
and Estate Planners

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Basics of Adoption Law
1.0G

Live Seminar, Albuquerque
Volunteer Attorney Program
505-814-5038

Trial Skills College 31
147 G

Live Seminar, Albuquerque

New Mexico Criminal Defense

Lawyers Association

www.nmcdla.org

The U.S. District Court: Appealing 31
Disability Denials (2015)

3.0G, 1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Professional Liability Insurance: 31
What You Need to Know (2015)

3.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

SALT: How State and Local 31
Tax Impacts Major Business

Transactions

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Ethics for Government Attorneys
2.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Advanced Attorney-Mediator 11
Training

52G,2.0EP

Live Seminar, Santa Fe

Association of Attorney Mediators
www.attorney-mediators.org

Add a Little Fiction to Your Legal

Writing

20G 13
Webcast/Live Seminar, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

ABA YLD Mountain West States
Regional Summit

9.5G,3.5EP

Live Seminar, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

The Trial Variety: Juries, Experts
and Litigation (2015)

6.0G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Ethically Managing Your Law
Practice (2016 Ethicspalooza)

1.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Living with Turmoil in the Oil
Patch (2016)

58G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

H-1B Cap Subject Visa 2017:
Exploring Key Issues, Trends and
Alternatives

20G

Live Webcast

The Knowledge Group LLC
theknowledgegroup.org/
event-homepage/?event_id=2154

Representing Low Income
Taxpayers Before the IRS
1.5G

Live Seminar, Albuquerque
New Mexico Legal Aid
505-814-5038
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Legal Education

www.nmbar.org

April

19

19

21

Estate Planning and Elder Law
5.6 G, 1.0 EP

Live Seminar, Albuquerque
Sterling Education Services, Inc.
www.sterlingeducation.com

Examining the Excessive Cost of
Lawyer Stress

2.0EP

Live Seminar, Albuquerque

TRT CLE

www.trtcle.com

Ethics of Representing the Elderly
1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

May

32nd Annual Bankruptcy Year in
Review (2017)

6.0G, 1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Deposition Practice in Federal
Cases (2016)

20G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

2016 Mock Meeting of the Ethics
Advisory Committee

2.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Lawyer Ethics and Client
Development

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Charitable Estate Planning—What
Opportunities Am I Missing?
25G

Live Seminar, Santa Fe

St. Vincent Hospital Foundation
505-913-5209

21

26

27

12

18

19

19

Legal Aid Training Seminar
40G

Live Seminar, Albuquerque

New Mexico Christian Legal Aid
christianlegalaid@hotmail.com

Landlord Tenant Law

5.6 G, 1.0 EP

Live Seminar, Albuquerque
Sterling Education Services, Inc.
www.sterlingeducation.com

Settlement Agreements in
Employment Disputes and
Litigation

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Undue Influence and Duress in
Estate Planning

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Ethics of Co-Counsel and Referral
Relationships

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Annual Estate Planning Update
50G, 1.0 EP

Live Seminar, Albuquerque
Wilcox Law Firm
www.wilcoxlawnm.com

2016 Administrative Law Institute
4.0G, 2.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

NM DWI Cases: From the Initial
Stop to Sentencing; Evaluating Your
Case (2016)

20G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

27

28

19

19

23

26

26

Annual Conference

13.0G

Live Seminar, Santa Fe
Transportation Lawyers Association
www.translaw.org

Diversity Issues Ripped From the
Headlines

50G,1.0EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Human Trafficking (2016)

30G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Ethics in Discovery Practice

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Drafting Gun Wills and Trusts—
and Preventing Executor Liability
1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Living with Turmoil in the Oil
Patch: What It Means to New
Mexico (2016)

58 G, 1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

27th Annual Appellate Practice
Institute (2016)

6.4 G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org
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Opinions

As Updated by the Clerk of the New Mexico Court of Appeals

Mark Reynolds, Chief Clerk New Mexico Court of Appeals
PO Box 2008 - Santa Fe, NM 87504-2008 - 505-827-4925

Effective March 17,2017

PuBLISHED OPINIONS

No.

34792

12th Jud Dist Lincoln CR-13-236, STATE v B TURNER (affirm)

UNPUBLISHED OPINIONS

No.
No.
No.
No.
No.
No.

35212
35819
35248
34571
35168
35866

2nd Jud Dist Bernalillo CR-15-877, STATE v D CORDOVA (vacate and remand)
3rd Jud Dist Dona Ana DM-10-474, C STEPHENS v C BAKER (affirm)

3rd Jud Dist Dona Ana CR-14-400, STATE v L LOCKWOOD (affirm)

2nd Jud Dist Bernalillo LR-14-35, STATE v A GARCIA (affirm)

2nd Jud Dist Bernalillo CR-12-3474, STATE v W AINSWORTH (affirm)

2nd Jud Dist Bernalillo CV-15-6836, F MONTANO v BOA (affirm)

Slip Opinions for Published Opinions may be read on the Court’s website:

http://coa.nmcourts.gov/documents/index.htm

3/14/2017

3/14/2017
3/14/2017
3/14/2017
3/15/2017
3/16/2017
3/16/2017
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Clerk’s Certificates

From the Clerk of the New Mexico Supreme Court

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

IN MEMORIAM

As of August 23, 2016:
Ernest Howard Barnett
PO Box 3707 MC 80-RT
Seattle, WA 98124

As of December 26, 2016:
Charles T. Dunlap

104 N. Kentucky Ave.
Roswell, NM 88203

As of December 24, 2016:
Robert R. Nordhaus

1050 Thomas Jefferson NW,
Suite 700

Washington, DC 20007

CLERK’S CERTIFICATE
OF REINSTATEMENT To
ACTIVE STATUS

CLERK’S CERTIFICATE OF
WITHDRAWAL

Effective March 8, 2017:
Bryan Kenneth Martin

Ted Hess & Associates, LLC
110 Eighth Street

Glenwood Springs, CO 81601

Effective March 8, 2017:
Robert William Parker
1200 Bandolina Road
Santa Fe, NM 87501

Effective March 2, 2017:
Celia F. Rankin

54R Broadway
Rockport, MA 01966

CLERK’S CERTIFICATE OF
NAME CHANGE

As of March 8, 2017:

Katari D. Buck

Asiatico & Associates, PLLC
5850 Granite Parkway, Suite 900
Plano, TX 75024
214-570-0700

214-269-4265 (fax)
katari@baalegal.com

CLERK’S CERTIFICATE
OF ADMISSION

On March 7, 2017:

Frank Cardoza

1545 W. North Avenue #209
Chicago, IL 60642
505-975-7713
fdcardoza@gmail.com

On March 2, 2017:
Bess-Carolina Dolmo
PO Box 74072

Davis, CA 95617
888-902-9584

As of February 28, 2017
Darren Tallman f/k/a
Darren Blaine Tallman

5909 Canyon Pointe Court NE
Albuquerque, NM 87111
darrentallman@hotmail.com

CLERK’S CERTIFICATE
oF CHANGE TO
INACTIVE STATUS

Effective December 31, 2016:
John H. Clough

1404 Concordia Drive
Boonville, MO 65233

Tonya Kay MacBeth
Burch & Cracchiolo, PA
702 E. Osborn Road
Phoenix, AZ 85014

Robert A. Mead

Washington State Law Library
415 12th Avenue SW
Olympia, WA 98501

Alexander Mamoru Max
Uballez

Office of the U.S. Attorney
201 Third Street NW
Albuquerque, NM 87102

Effective December 31, 2016:
Timothy David Bergstrom
U.S. Navy

160 Alder Street

Coronado, CA 92118

Effective January 1, 2017:
Deborah A. Armstrong
PO Box 6726

Santa Fe, NM 87502

Hon. Steven L. Bell (ret.)
2701 Olympia Drive
Temple, TX 76502

Hon. Celia Foy Castillo (ret.)
PO Box 5758
Santa Fe, NM 87502

Pamela Ann Dugger
22219 River Road
Grand View, ID 83264

Richard J. Mietz
PO Box 404
Glorieta, NM 87535

Effective January 1, 2017:
Christopher Drew Dvorak
Office of the Attorney General
300 W. 15th Street

Austin, TX 78701

Effective January 26, 2017:
Hon. Michelle Lujan Grisham
1001 Los Arboles NW
Albuquerque, NM 87107

Effective January 27, 2017:
Matthew Lee Baughman
DeKalb and Associates

40 N.W. Greenwood Avenue,
Suite 100

Bend, OR 97503

Effective January 28, 2017:
Ted Lautenschlager

703 La Jolla Lane

Roswell, NM 88201

Effective January 30, 2017:
Allen R. Ferguson Jr.

PO Box 972

El Prado, NM 87529

Effective January 31, 2017:
Kristina N. John

31 E. Animas Village Lane
Durango, CO 81301

Manuel Tijerina
2807 Don Quixote
Santa Fe, NM 87505

Effective January 31, 2017:
Kathryn C. Levy

PO Box 23333
Albuquerque, NM 87192

Effective January 1, 2017:
Matthew T. VanWormer
Laramie County Community
Partnership, Inc.

220 W. First Avenue
Cheyenne WY 82001
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Clerk’s Certificates

Dated March 10, 2017

CLERK’S CERTIFICATE
OF ADDRESS AND/OR
TELEPHONE CHANGES

Karis Begaye

Navajo Nation

PO Box 337

Window Rock, AZ 86515
928-871-7812
982-871-4025 (fax)
knbegaye@navajo-nsn.gov

Kevin K. Chapman

192 Bryson Branch Road
Andrews, NC 28901
442-284-6486
pstrchapman@gmail.com

Donald A. DeCandia
Modrall, Sperling, Roehl,
Harris & Sisk, PA

PO Box 9318

123 E. Marcy Street, Suite 201
(87501)

Santa Fe, NM 87504
505-983-2020

505-848-9710 (fax)
dad@modrall.com

Claire Dickson

Disability Law Colorado

455 Sherman Street, Suite 130
Denver, CO 80203
303-722-0300

303-722-0720 (fax)
cdickson@disabilitylawco.org

Gregory Gahan

503 Slate Avenue NW
Albuquerque, NM 87102
505-610-3221
505-842-6945 (fax)
gregorygahan@yahoo.com

Hooman Hedayati
National Employment Law
Project

2040 S Street NW, Lower
Level

Washington, DC 20009
202-640-6516
hhedayati@nelp.org

Kevin P. Holmes

Office of the Second Judicial
District Attorney

520 Lomas Blvd. NW
Albuquerque, NM 87102
505-222-1149
kholmes@da2nd.state.nm.us

Carlos Gerard Madrid
Office of the El Paso County
Attorney

500 E. San Antonio Avenue,
Room 503

El Paso, TX 79901
915-538-2133

915-546-2133 (fax)
cmadrid@epcounty.com

John Harlan Mahaney II
Dinsmore & Shohl, LLP

611 Third Avenue
Huntington, WV 25701
304-691-8320

304-522-4312 (fax)
john.mahaney@dinsmore.com

Carla C. Martinez

Office of the Second Judicial
District Attorney

520 Lomas Blvd. NW
Albuquerque, NM 87102
505-222-1099

505-222-1121 (fax)
cmartinez@da2nd.state.nm.us

Matthew McCracken

Deans & Lyons, LLP

1001 Fannin Street, Suite 1925
Houston, TX 77002
832-380-2728

832-380-2747 (fax)
mmccracken@deanslyons.com

Charles E. Moran

5509 Champions Drive
Midland, TX 79706
432-686-3684
charles_moran@egoresources.
com

Robert Dale Morrison

N.M. Department of
Workforce Solutions

PO Box 1928

401 Broadway Blvd. NE (87102)
Albuquerque, NM 87103
505-841-8672

505-841-9024 (fax)
robertd.morrison@state.nm.us

Krishna H. Picard

Krishna Picard Law Office, LLC
1322 Paseo de Peralta

Santa Fe, NM 87501
505-982-9583
krishnapicardlaw@gmail.com

Petria B. Schreiber

Office of the City Attorney
1376 E. Ninth Street
Alamogordo, NM 88310
575-551-7209
575-446-4671 (fax)
pschreiber@ci.alamogordo.
nm.us

Maura J. Shuttleworth

Los Alamos National
Laboratory, Human Resources
Division

PO Box 1663, Mail Stop P126
TA3 Building 261, Casa
Grand Drive

Los Alamos, NM 87545
505-665-7529
shuttleworth@lanl.gov

Stephen P. Thies

N.M. Department of
Transportation

PO Box 1149

1120 Cerrillos Road,
Room 123 (87505)

Santa Fe, NM 87504
505-827-5431
stephen.thies@state.nm.us

Vicente Vargas

Office of the Superintendent
of Insurance

PO Box 1689

1120 Paseo de Peralta (87501)
Santa Fe, NM 87504
505-827-4645
vicente.vargas@state.nm.us

Douglas William Vitt
DWm Vitt Family Law Firm
420 W. Spears Drive

Hobbs, NM 88240
575-392-2932

575-392-2933 (fax)
dwilliamvitt@gmail.com

Lawrence M. Wells

5100 Juan Tabo Blvd. NE,
Suite 100

Albuquerque, NM 87111
505-595-3910
505-595-3946 (fax)
Iwells@wellslawabq.com

Hon. David Nelse Williams
PO Box 20323
Albuquerque, NM 87154
505-480-2713
slamlaw@comcast.net

http://nmsupremecourt.nmcourts.gov

J. Michael Bowlin
Bowlin Law Firm, LLC
3815 66th Street

Lubbock, TX 79413
806-790-1970
johnmbowlin@gmail.com

Justice Lewis Castillo
617 St. Vincent Drive
Holly Spring, NC 27540
boss1970.jc@gmail.com

James Robert Chapman Jr.
PO Box 20100
Albuquerque, M 87154
315-382-5529
jrchapman2@gmail.com

Rosenda Maria Chavez
ChavezLaw, LLC

337 N. Alameda Blvd. #3
Las Cruces, NM 88005
575-635-9441
chavez.rlaw@gmail.com

Gary D. Elion

The Elion Law Firm

PO Box 32835

1442 S. St. Francis Drive,
Suite C (87505)

Santa Fe, NM 87594
404-992-3205
505-216-2800 (fax)
garydelion@msn.com

Megan Elizabeth Gailey
Broening Oberg Woods and
Wilson

PO Box 20527

1122 E. Jefferson Street (85034)
Phoenix, AZ 85036
602-271-7733
meg@bowwlaw.com

Krista Pietschman Gill
3909 Frontier Lane
Dallas, TX 75214
krista.p.gill@gmail.com

William J. Hudson Jr.

PO Box 3917

Taos, NM 87571
575-758-1225

575-758-9495 (fax)
billhudson.attorney@gmail.com

Jessica Ann Janet

354 Ellis Street

Redding, CA 96001
jessica.janet312@gmail.com
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Clerk’s Certificates

Leigh A. Kenny

PO Box 797

Nicasio, CA 94946
415-464-9828
leighkennyl @gmail.com

Michael W. Kiernan

1147 Narcisco Street NE
Albuquerque, NM 87112
509-768-2887
michaelwkiernan@yahoo.com

Andrei R. Maciag
Andrus Law, LLC

25 Mill Street, 2nd Floor
Brunswick, ME 04011
207-449-3883
andrei@justinandrus.com

Summer McKean

PO Box 2711

2315 S.E. Crystal Lake Drive
(97333)

Corvallis, OR 97339
sbmckean@yahoo.com

William Penn

10120 S. Eastern Avenue,
Suite 237

Henderson, NV 89052
928-753-1830 (phone & fax)
williampennlawfirm@gmail.
com

Hon. Susan M. Riedel (ret.)
2158 Cranford Road

Upper Arlington, OH 43221
575-312-0798
smriedel@hotmail.com

Christopher Saucedo
SaucedoChavez, PC

PO Box 30046

800 Lomas Blvd. NW, Suite
200 (87102)

Albuquerque, NM 87190
505-338-3945

505-338-3950 (fax)
csaucedo@saucedochavez.com

Rachel Marie Schafer
9015 Powell Avenue

St. Louis, MO 63144
505-620-9908
rmschaferl @gmail.com

William G. Wardle

714 Ingleside Lane
Charlottesville, VA 22901
wwardle@embarqmail.com

Celia J. Yapita

Catholic Charities,

Center for Refugee Support
2010 Bridge Blvd. SW
Albuquerque, NM 87105
505-724-4670
505-254-2623 (fax)
yapitac@ccasfnm.org

Jessica Eaton Lawrence

PO Box 31854

128 Grant Avenue #214 (87501)
Santa Fe, NM 87594

jessie@
lawrencemeetingresources.com

Nicholas Mendoza

PO Box 1153

Tijeras, NM 87059
505-503-0492

505-384-3234 (fax)
nicholasumendoza@hotmail.
com

http://nmsupremecourt.nmcourts.gov

Mike G. Paulowsky
750 N. 17th Street

Las Cruces, NM 88005
575-524-8998 Ext. 114
575-524-8953 (fax)
skilaw@zianet.com

Mark B. Perry

Law Office of Brad Perry
5512 E. Main Street, Suite A2
Farmington, NM 87402
505-599-8172
trustlawassociates@yahoo.com

Modesto E. Rosales

Office of the Rusk County
District Attorney

115 N. Main Street, Suite 302
Henderson, TX 75652
903-657-2265

903-657-0329 (fax)
mrosales@co.rusk.tx.us

Patricia J. Wagner

PO Box 91415
Albuquerque, NM 87199
505-239-0030
p.j-e.wagnerl@gmail.com

CLERK’S CERTIFICATE OF
WITHDRAWAL

CLERK’S CERTIFICATE
OF NAME CHANGE

CLERK’S CERTIFICATE
OF ADMISSION

Effective March 15, 2017:
Michael J. Caplan
827 East Santa Fe Avenue
Grants, NM 87020

Effective March 10, 2017:
Somer Khanlarian Chyz
560 Chippewa Circle
Knoxville, TN 37919

Effective March 15, 2017:
Gordon Wayne Dyer
1300 N. Dal Paso Street
Hobbs, NM 88240

IN MEMORIAM

As of March 26, 2015:
Sheila D’Ambrosio

236 West Portal Avenue
San Francisco, CA 94122

As of March 8, 2017

Denise Suzanne Hall f/k/a
Denise Soto Hall

Hurd and Associates

6565 Americans Parkway NE,
Suite 820

Albuquerque, NM 87110
505-883-9778

877-860-6942 (fax)
denise.hall@allstate.com

As of March 7, 2017

Renae Nanna f/k/a

Renae Resch

Husch Blackwell LLP

1700 Lincoln Street, Suite 4700
Denver, CO 80203
303-749-7289
renae.resch@huschblackwell.
com

On March 14, 2017:
Angela Macdonald

10 Corliss Way

Eastham, MA 02642
303-526-6891
amacdonaldl@umassd.edu

On March 14, 2017:
Jackie L. Russell

Brown Law

PO Box 4220

Sunriver, OR 97707
541-280-6200
jlrussellrnjd@gmail.com

CLERK’S CERTIFICATE
OF REINSTATEMENT TO
ACTIVE STATUS

As of March 13, 2017:
Mary M. Weber

Law Offices of the Public
Defender

300 Gossett Drive

Aztec, NM 87410
505-386-4060
505-334-7228 (fax)
mary.weber@lopdnm.us

CLERK’S CERTIFICATE
OF CHANGE TO INACTIVE
STATUS

Effective January 1, 2017:
Kathryn Mary Rose McGarvey
428 Washington Street NE
Albuquerque, NM 87108

Effective January 25, 2017:
Pamela Kay Garcia

1524 Phoenix Avenue NW
Albuquerque, NM 87107

Effective January 31, 2017:
Shannon Lane Chapman
PO Box 2347

Taos, NM 87571

Justin Bancroft Lea
PO Box 2347
Taos, NM 87571

Effective February 1, 2017:
Joseph Aguilar

1001 Main Street, Suite 802
Lubbock, TX 79401
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Clerk’s Certificates

Charles E. Anderson
PO Box 2225
Santa Fe, NM 87504

Nicolas T. Leger
PO Box 454
Las Vegas, NM 87701

Alonzo Maestas

Martin E. Threet & Associates
6605 Uptown Blvd. NE,

Suite 280

Albuquerque, NM 87110

Patrick J. Redmond

Law & Resource Planning
Associates

201 Third Street NW,
Suite 1750

Albuquerque, NM 87102

Bernard Rosenblum
6024 Placer Drive NE
Albuquerque, NM 87111

Fred Chris Smith
300 Senda Del Valle
Watsonville, CA 95076

Charles T. Stoll
2546 Koa Avenue
Morro Bay, CA 93442

Sergio Jonathan Viscoli
700 Don Cipriano Court NE
Albuquerque, NM 87102

Effective February 1, 2017:
Justin C. Bateman

1871 El Presidio, Apt. 201
Las Cruces, NM 88011

Garland W. Blackwell
35 Via Di Vita
Henderson, NV 89011

V. Arthur Bova Jr.
5604 Cresta Luna Court NE
Albuquerque, NM 87111

Catherine Mary Gleeson
University of Colorado
1655 Humboldt Street #104
Denver, CO 80218

David Stevens Hobler
PO Box 1738
Mill Valley, CA 94942

Kenneth Kyuhan Oh
6681 Country Club Drive
Golden Valley, MN 55427

http://nmsupremecourt.nmcourts.gov

Effective February 6, 2017:
Janet S. Wells

Ray Lego & Associates
6060 S. Willow Drive
Centennial, CO 80111

Effective February 9, 2017:
Robin Day Glenn

6936 Camino Blanco

Las Cruces, NM 88007

Effective March 1, 2017:
Dan A. Ribble

8405 Mendocino Drive NE
Albuquerque, NM 87122

Dated March 15,2017

CLERK’S CERTIFICATE
OF ADDRESS AND/OR
TELEPHONE CHANGES

Crystal Anson

117 Ricardo Lane
Bernalillo, NM 87004
505-337-9151
crystalanson55@gmail.com

Charles L. Barth

Office of the Second Judicial
District Attorney

520 Lomas Blvd. NW
Albuquerque, NM 87102
505-222-1304

505-241-1301 (fax)
cbarth@da2nd.state.nm.us

John T. Beckstead
Fortner & Quail, LLC
4000 E. 30th Street
Farmington, NM 87402
505-326-1817
505-326-1905 (fax)
john@fortnerlaw.com

Eva K. Blazejewski
Blazejewski & Hansen
503 Slate Avenue NW
Albuquerque, NM 87102
505-554-1660
505-393-4508 (fax)
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Recent Rule-Making Activity

As Updated by the Clerk of the New Mexico Supreme Court

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Effective March 29, 2017

PENDING PROPOSED RULE CHANGES OPEN
FOR COMMENT:

See the special summary of proposed rule amendments published
in the March 8, 2017, issue of the Bar Bulletin. The actual text
of the proposed rule amendments can be viewed on the Supreme
Court’s website at the address noted below. The comment dead-
line for those proposed rule amendments is April 5, 2017.

RECENTLY APPROVED RULE CHANGES
SINCE RELEASE OF 2017 NMRA:

Effective Date

Rules of Civil Procedure for the District Courts

1-079  Public inspection and
sealing of court records 03/31/2017
1-131  Notice of federal restriction on right to possess

or receive a firearm or ammunition 03/31/2017

Rules of Civil Procedure for the Magistrate Courts

2-112  Public inspection and sealing of

court records 03/31/2017

Rules of Civil Procedure for the Metropolitan Courts

3-112  Public inspection and sealing of
court records 03/31/2017
Civil Forms
4-940  Notice of federal restriction on right to possess
or receive a firearm or ammunition 03/31/2017
4-941 Petition to restore right to possess or receive a

firearm or ammunition 03/31/2017

Rules of Criminal Procedure for the
District Courts

5-123  Public inspection and sealing of
court records 03/31/2017
5-615  Notice of federal restriction on right to receive

or possess a firearm or ammunition 03/31/2017

Rules of Criminal Procedure for the Magistrate Courts

6-114  Public inspection and sealing of

court records 03/31/2017
6-207  Bench warrants 04/17/2017
6.207.1 Payment of fines, fees, and costs 04/17/2017

Rules of Criminal Procedure for the Metropolitan Courts

7-113  Public inspection and sealing of

court records 03/31/2017
7-207  Bench warrants 04/17/2017
7-207.1 Payment of fines, fees, and costs 04/17/2017

Rules of Procedure for the Municipal Courts

8-112  Public inspection and sealing of

court records 03/31/2017
8-206  Bench warrants 04/17/2017
8-206.1 Payment of fines, fees, and costs 04/17/2017

Criminal Forms

9-515  Notice of federal restriction on right to possess

or receive a firearm or ammunition 03/31/2017

Children’s Court Rules and Forms

10-166  Public inspection and sealing of

court records 03/31/2017

Rules of Appellate Procedure

12-314  Public inspection and sealing of

court records 03/31/2017

To view all pending proposed rule changes (comment period open or closed), visit the New Mexico Supreme Court’s
website at http://nmsupremecourt.nmcourts.gov. To view recently approved rule changes, visit the New Mexico Compilation
Commission’s website at http://www.nmcompcomm.us.
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From the New Mexico Supreme Court

PROPOSED REVISIONS TO THE
RULES OF CRIMINAL PROCEDURE FOR THE
DisTRICT COURTS, RULES OF CRIMINAL PROCEDURE
FOR THE MAGISTRATE COURTS,
RULES OF CRIMINAL PROCEDURE FOR THE
METROPOLITAN COURTS, AND
RULES OF APPELLATE PROCEDURE

PROPOSAL 2017-041

The Supreme Court is considering the adoption of new rules to
govern pretrial detention proceedings, see Proposed New Rules
5409, 6409, and 7409 NMRA, as well as amendments to the rules
governing appeals from orders concerning pretrial detention or
release pending appeal. See Rules 5405, 12204, and 12205 NMRA.

If you would like to comment on the proposed amendments set
forth below before the Court takes final action, you may do so by
either submitting a comment electronically through the Supreme
Court’s web site at supremecourt.nmcourts.gov/openforcomment.
aspx or sending your written comments by mail, email, or fax to:

Joey D. Moya, Clerk

New Mexico Supreme Court

P.O. Box 848

Santa Fe, New Mexico 875040848
nmsupremecourtclerk@nmcourts.gov
5058274837 (fax)

Your comments must be received by the Clerk on or before April
17, 2017, to be considered by the Court. Please note that any
submitted comments may be posted on the Supreme Court’s web
site for public viewing.

[NEW MATERIAL]

5-409. PRETRIAL DETENTION.

A. Scope. Notwithstanding the right to pretrial release under
Article II, Section 13 of the New Mexico Constitution and Rule
5-401 NMRA, under Article II, Section 13 and this rule, the dis-
trict court may order the detention pending trial of a defendant
charged with a felony offense if the prosecutor files a motion and
proves by clear and convincing evidence that no release condi-
tions will reasonably protect the safety of any other person or the
community.

B. Motion for pretrial detention. The prosecutor may file a
motion for pretrial detention at any time in the district court. If
the case is pending in the magistrate or metropolitan court, the
prosecutor shall immediately file a copy of the motion in the court
where the case is pending. The motion shall include the specific
facts that warrant pretrial detention.

(1) The prosecutor shall immediately deliver a copy of
the motion to

(a) the detention center holding the defendant, if any;

(b) the assigned district court judge, or, if a district
court judge has not been assigned, to the chief district judge or
designee; and

(c) the defendant and defense counsel of record, or,
if defense counsel has not entered an appearance, to the local
law office of the public defender or, if no local office exists, to the
director of the contract counsel office of the public defender.

(2) The defendant may file a response to the motion for
pretrial detention, but the filing of a response shall not delay the
hearing under Paragraph E of this rule. If a response is filed, the
defendant shall promptly provide a copy to the assigned district
court judge and the prosecutor.

C. Detention pending hearing; warrant. The defendant shall
be detained pending the completion of a pretrial detention hearing.

(1) Defendant in custody when motion is filed. If a de-
tention center receives a copy of a motion for pretrial detention,
the detention center shall distribute the motion to any person
designated by the district, magistrate, or metropolitan court to re-
lease defendants from custody under Section 31-3-1 NMSA 1978
and Rule 5-401(L), 6-401(J), or 7-401(J) NMRA. All authority of

any person to release a defendant pursuant to such designation
is terminated upon receipt of a detention motion.

(2) Defendant not in custody when motion is filed. The
district court shall issue a warrant for the defendant’s arrest if the
defendant is not in custody when the prosecutor files a motion
that alleges sufficient facts for pretrial detention.

D. Casepending in magistrate or metropolitan court. Upon
the filing of a motion for pretrial detention, the magistrate or
metropolitan court clerk shall promptly provide to the district
court clerk a copy of the criminal complaint and all other papers
filed in the case. The magistrate or metropolitan court’s jurisdic-
tion to set or amend conditions of release shall be terminated, and
the district court shall acquire exclusive jurisdiction over issues
of pretrial detention or release.

E. Pretrial detention hearing. The district court shall hold a
hearing on the motion for pretrial detention to determine whether
any release condition or combination of conditions set forth in
Rule 5-401 NMRA will reasonably protect the safety of any other
person or the community.

(1) Time.

(a) Timelimit. The hearing shall be held promptly, but
no later than three (3) days after the later of the following events:
(1) the filing of the motion for pretrial
detention; or
(ii) the date the defendant is arrested as
a result of the motion for pretrial detention.
(b) Extensions. The time enlargement provisions in
Rule 5104 NMRA do not apply to a pretrial detention hearing.
The court may extend the time limit for holding the hearing as
follows:
i) for up to three (3) days upon a showing
that extraordinary circumstances exist and justice requires the delay;
(i) upon the defendant filing a written
waiver of the time limit; or
(iii) upon stipulation of the parties.

(2) Defendant’s rights. The defendant has the right to be
present and to be represented by counsel and, if financially unable
to obtain counsel, to have counsel appointed. The defendant shall be
afforded an opportunity to testify, to present witnesses, to compel
the attendance of witnesses, to cross-examine witnesses who appear
at the hearing, and to present information by proffer or otherwise.
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If the defendant testifies at the hearing, the defendant’s testimony
shall not be used against the defendant at trial except for impeach-
ment purposes or in a subsequent prosecution for perjury.

(3) Prosecutor’s burden. The prosecutor must prove by
clear and convincing evidence that the defendant poses a danger
to the safety of any other person or the community and that no
release conditions will reasonably protect the safety of any other
person or the community.

(4) Evidence. The New Mexico Rules of Evidence shall
not apply to the presentation and consideration of information
at the hearing.

E  Order for pretrial detention. The court shall issue an
order for pretrial detention if, on completion of the pretrial
detention hearing, the court determines by clear and convincing
evidence that the defendant poses a danger to the safety of any
other person or the community and that no release condition or
combination of conditions will reasonably protect the safety of any
other person or the community. The court shall issue its written
order at the conclusion of the pretrial detention hearing. An order
for pretrial detention shall include findings of the individualized
facts justifying the detention.

G. Order setting conditions of release. The court shall deny
the motion for pretrial detention if, on completion of the pretrial
detention hearing, the court determines that the prosecutor has
failed to prove the grounds for pretrial detention by clear and
convincing evidence. At the conclusion of the pretrial detention
hearing, the court shall issue

(1) an order setting forth written findings of the reasons
for denying the motion for pretrial detention; and

(2) an order setting conditions of release under Rule
5-401 NMRA.

H. Further proceedings in magistrate or metropolitan
court. Upon completion of the hearing, if the case is pending
in the magistrate or metropolitan court, the district court shall
promptly transmit to the magistrate or metropolitan court a
copy of either the order for pretrial detention or the order set-
ting conditions of release. The district court shall retain exclusive
jurisdiction over issues of pretrial detention or release.

I. Expedited trial scheduling for defendant in custody. The
district court shall provide expedited priority scheduling in a case
in which the defendant is detained pending trial.

J.  Appeal. Either party may appeal the district court order
disposing of the motion for pretrial detention. The district court
order shall remain in effect pending disposition of the appeal.
[Adopted by Supreme Court Order No. , effective

Commentary. —

Paragraph A - In addition to the ground for detention described
in Paragraph A of this rule, Article II, Section 13 of the New
Mexico Constitution also permits pretrial detention of a person
charged with a capital offense “when the proof is evident or the
presumption great.” See Tijerina v. Baker, 1968NMSCO009, ¢ 13,
78 N.M. 770, 438 P2d 514 (“[T]he charge of a capital offense
raises a rebuttable presumption that the proof is evident and the
presumption great that the defendant so charged committed the
capital offense, and one so accused is not entitled to bail until that
presumption is overcome.”).

Paragraph B - Paragraph B permits the prosecutor to file a mo-
tion for pretrial detention in the district court at any time. The
prosecutor may file the motion at the same time that the pros-
ecution requests a warrant for the defendant’s arrest under Rule
5-208(D) NMRA.

Paragraph C - As set forth in Paragraph C, a defendant who is
subject to a motion for pretrial detention shall be held in custody
until the detention hearing is held. If a detention center receives
a copy of a motion for pretrial detention, the detention center
must hold the defendant in custody pending further order of the
district court. If the defendant is not in custody when the pretrial
detention motion is filed, the district court must issue an arrest
warrant or bench warrant, as appropriate.

Paragraph D - Under Paragraph D, the filing of a motion for
pretrial detention deprives the magistrate or metropolitan court
of jurisdiction to set or amend the conditions of release. The filing
of the motion does not, however, stay the case in the magistrate
or metropolitan court. Nothing in this rule shall prevent timely
preliminary examinations from proceeding while the detention
motion is pending.

Paragraph E - Paragraph E sets forth procedures for pretrial de-
tention hearings. Subparagraph (E)(2) describes the defendant’s
rights at the hearing. The defendant shall be entitled to appear
and participate personally with counsel before the judge conduct-
ing the detention hearing, rather than by any means of remote
electronic conferencing. Subparagraph (E)(4) provides that the
Rules of Evidence do not apply at a pretrial detention hearing,
consistent with Rule 11-1101(D)(3)(e) NMRA. Like other types
of proceedings where the Rules of Evidence do not apply, at a
pretrial detention hearing the court is responsible “for assess-
ing the reliability and accuracy” of the information presented.
See United States v. Martir, 782 F2d 1141, 1145 (2d Cir. 1986)
(explaining that in a pretrial detention hearing the judge “retains
the responsibility for assessing the reliability and accuracy of the
government’s information, whether presented by proffer or by
direct proof™); see also_United States v. Marshall, 519 E. Supp.
751, 754 (E.D. Wis. 1981) (“So long as the information which
the sentencing judge considers has sufficient indicia of reliability
to support its probable accuracy, the information may properly
be taken into account in passing sentence”), affd 719 F.2d 887
(7th Cir.1983); State v. Guthrie, 201 INMSCO014, €9 3639, 43, 150
N.M. 84, 257 P.3d 904 (explaining that in a probation revocation
hearing, the court should focus on the reliability of the evidence);
State v. Vigil, 1982NMCAO058, ¢ 24, 97 N.M. 749, 643 P.2d 618
(holding in a probation revocation hearing that hearsay untested
for accuracy or reliability lacked probative value).

Paragraphs F and G - As set forth in Paragraphs F and G, at the
conclusion of the detention hearing the district court must rule
on the motion and immediately issue a written order setting forth
the reasons for the court’s decision. If the district court denies
the detention motion, the district court must also issue an order
setting conditions of release under Rule 5-401 NMRA.
Paragraph H - Following a detention hearing, the district court
retains exclusive jurisdiction over matters of detention or release
regardless of whether the case is still pending in the magistrate
or metropolitan court.

Paragraph I - Paragraph I requires the district court to prioritize
the scheduling of trial and other proceedings for cases in which
the defendant is held in custody. See generally United States v.
Salerno, 481 U.S. 739, 747 (1987) (concluding that the deten-
tion provisions in the Bail Reform Act, 18 U.S.C. § 3142, did not
violate due process, in part due to “the stringent time limitations
of the Speedy Trial Act, 18 U.S.C. § 3161”); Am. Bar Ass’n, ABA
Standards for Criminal Justice: Pretrial Release, Standard 10-5.11
(3d ed. 2007) (“Every jurisdiction should establish, by statute or
court rule, accelerated time limitations within which detained
defendants should be tried consistent with the sound administra-
tion of justice’”).
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Paragraph J - Either party may appeal the district court’s ruling
on the detention motion in accordance with Rule 5-405 NMRA
and Rule 12-204 NMRA. Under Article II, Section 13, an “ap-
peal from an order denying bail shall be given preference over
all other matters”

[Commentary adopted by Supreme Court Order No. ,
effective ]

[NEW MATERIAL]

6-409. PRETRIAL DETENTION.

A. Scope. This rule governs the procedure for the prosecu-
tor to file a motion for pretrial detention in the district court
while a case is pending in the magistrate court. Notwithstand-
ing the right to pretrial release under Article II, Section 13 of
the New Mexico Constitution and Rule 6-401 NMRA, under
Article IT, Section 13 and Rule 5-409 NMRA, the district court
may order the detention pending trial of a defendant charged
with a felony offense if the prosecutor files a motion and proves
by clear and convincing evidence that no release conditions
will reasonably protect the safety of any other person or the
community.

B. Motion for pretrial detention. The prosecutor may file
a motion for pretrial detention at any time in the district court
under Rule 5-409 NMRA. If the case is pending in the magistrate
court, the prosecutor shall immediately file a copy of the motion
in the magistrate court. The motion shall include the specific facts
that warrant pretrial detention.

C. Determination of motion by district court. Upon the
filing of a motion for pretrial detention, the magistrate court
clerk shall promptly provide to the district court clerk a copy
of the criminal complaint and all other papers filed in the case.
The magistrate court’s jurisdiction to set or amend conditions of
release shall be terminated, and the district court shall acquire
exclusive jurisdiction over issues of pretrial detention or release.
The defendant shall be detained pending the completion of a
pretrial detention hearing.

D. Further proceedings. Upon completion of the hearing,
the district court shall promptly transmit to the magistrate
court a copy of either the order for pretrial detention or the
order setting conditions of release. The district court shall
retain exclusive jurisdiction over issues of pretrial detention
or release.

[Adopted by Supreme Court Order No. , effective

Commentary. — The filing of a motion for pretrial detention
deprives the magistrate court of jurisdiction to set or amend the
conditions of release. The filing of the motion does not, however,
stay the case in the magistrate court. Nothing in this rule shall
prevent timely preliminary examinations from proceeding while
the detention motion is pending. Following a detention hearing,
the district court retains exclusive jurisdiction over matters of
detention or release.

[Commentary adopted by Supreme Court Order No. ,
effective ]

[NEW MATERIAL]

7-409. PRETRIAL DETENTION.

A. Scope. This rule governs the procedure for the prosecutor
to file a motion for pretrial detention in the district court while a
case is pending in the metropolitan court. Notwithstanding the
right to pretrial release under Article II, Section 13 of the New
Mexico Constitution and Rule 7-401 NMRA, under Article II,
Section 13 and Rule 5-409 NMRA, the district court may order
the detention pending trial of a defendant charged with a felony
offense if the prosecutor files a motion and proves by clear and
convincing evidence that no release conditions will reasonably
protect the safety of any other person or the community.

B. Motion for pretrial detention. The prosecutor may file a
motion for pretrial detention at any time in the district court un-
der Rule 5-409 NMRA. If the case is pending in the metropolitan
court, the prosecutor shall immediately file a copy of the motion
in the metropolitan court. The motion shall include the specific
facts that warrant pretrial detention.

C. Determination of motion by district court. Upon the
filing of a motion for pretrial detention, the metropolitan court
clerk shall promptly provide to the district court clerk a copy of
the criminal complaint and all other papers filed in the case. The
metropolitan court’s jurisdiction to set or amend conditions of
release shall be terminated, and the district court shall acquire
exclusive jurisdiction over issues of pretrial detention or release.
The defendant shall be detained pending the completion of a
pretrial detention hearing.

D. Further proceedings. Upon completion of the hearing, the
district court shall promptly transmit to the metropolitan court
a copy of either the order for pretrial detention or the order set-
ting conditions of release. The district court shall retain exclusive
jurisdiction over issues of pretrial detention or release.

[Adopted by Supreme Court Order No. , effective

Commentary. — The filing of a motion for pretrial detention
deprives the metropolitan court of jurisdiction to set or amend the
conditions of release. The filing of the motion does not, however,
stay the case in the metropolitan court. Nothing in this rule shall
prevent timely preliminary examinations from proceeding while
the detention motion is pending. Following a detention hearing,
the district court retains exclusive jurisdiction over matters of
detention or release.

[Commentary adopted by Supreme Court Order No. ,
effective ]

5-405. APPEAL FROM ORDERS REGARDING
RELEASE_OR DETENTION.

A. Right of appeal. A party may appeal an order regarding

release or detention as provided by Article II, Section 13 of the
New Mexico Constitution, Section 39-3-3(A)(2) NMSA 1978,
or as otherwise provided by law. In accordance with the Rules
of Appellate Procedure, an appeal may be filed in the Supreme
Court or Court of Appeals, as jurisdiction may be vested by law,

under the following circumstances.
(1) Order setting conditions of release. [Iafter] After a hear-

ing by the district court [purstrantto-ParagraphFor-Gof] under
Rule 5-401(G) or (K) NMRA[:], the defendant may appeal if
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No Nonrefundable Advance Fees

The Office of Disciplinary Counsel regularly receives complaints that involve the payment of a
nonrefundable flat fee, nonrefundable retainer, or “earned when paid” retainer. Nonrefundable advance
fees, whatever they might be called, are not allowed in New Mexico.

As an initial matter, effective December 31, 2015, written fee agreements are generally required
whenever a fee is charged or whenever a change is made to a previously agreed basis or rate of the fee.
Rule 16-105(B) of the Rules of Professional Conduct. A fee agreement must set forth “the scope of the
representation and the basis of the fee and expenses. .. " Id. The rare exception to the requirement of a
written fee agreement is set forth in 16-105(C).

A frequent complaint is where a lawyer charges a nonrefundable flat fee or nonrefundable retainer. Such fees
are prohibited. See In re Dawson, 2000-NMSC-024, 99 11. Flat fees are allowed so long as the fee is deposited
into a trust account and paid out only when earned, and if the work is not done, the balance of the fee is
returned to the client. Id.

Awritten fee agreement for a refundable flat fee or retainer must set forth the amount of fee that will be charged
for delineated milestones or benchmarks. For example, in a criminal case, the milestone or benchmark could
be pre-trial work, with a further sub-category of plea negotiations. In a domestic relations case, preparation of
initial pleadings; settlement negotiations; trial.

What if a client wants to pay with something other than money? “An attorney may accept a nonmonetary fee,
but regardless of the form it takes any fee must be reasonable and must be refundable until it is fully earned.”
In re Montclare, 2016-NMSC-023, 1 16. If a client pays with real property, the attorney must first ensure that:

(1) the [terms of a nonmonetary fee agreement] are fair and reasonable to the client and are fully disclosed
and transmitted in writing in @ manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek
the advice of independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the essential terms of the
transaction and the lawyer’s role in the transaction, including whether the lawyer is representing the client in
the transaction.

Montclare, 2016-NMSC-023, 1 16 (quoting Rule 16-108(A)).

Second, as with monetary payments, nonmonetary payments must be “identified as belonging to the client,
safeguarded, and promptly returned when the client is so entitled. Rule 16-115(A), (D). Montclare, 2016-NMSC-
023, 1 19. A payment by real property is acceptable, but the “deed [should be] held in escrow by a neutral, third
party until the attorney has earned the full value of the property! Id. If the client requests the property back,
and the full amount of the value of the property has not been earned, then the deed should be destroyed,
or, if recorded, deeded back to the client. Id. Of course, if reasonable fees were incurred, the lawyer may seek
payment for that amount.

As with many areas of lawyers’ ethical responsibilities, compliance with the Court’s rulings on fees and with
Rules 16-105 and 16-115 the Rules of Professional Conduct may provide a viable defense if a client complains
about your fees to the Disciplinary Board.

Notable Recent Rule Changes and a Reminder About
a Few That Changed But Not All That Recently

The Rules of Professional Conduct and Rules Governing Discipline are ever changing and warrant notation by all
attorneys when changes are putinto place. In the past few years there have been some minor changes to essentially

“clean up”rules, which we will not address here, as well and significant changes that could make a major impact on
your practice. A brief review of some of those changes, including some that are not really that new, are as follows:

I. Rule 16-104(C) was put into place in 2009, but unfortunately the Office of Disciplinary Counsel has
found that not all attorneys are in compliance. That rule states:

16-104(C) Disclosure of professional liability insurance.

(1) If, at the time of the client’s formal engagement of a lawyer, the lawyer does not have professional
liability insurance policy with limits of at least one-hundred thousand dollars ($100,000) per claim
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and three-hundred thousand dollars ($300,000) in the
aggregate, the lawyer shall inform the client in writing using
the form of notice prescribed by this rule. If during the
course of representation, an insurance policy in effect at the
time of the client’s engagement of the lawyer lapses, or is
terminated, the lawyer shall provide notice to the client using
the form prescribed by this rule. (2) The form of notice and
acknowledgment required under this Paragraph shall be:

NOTICETO CLIENT

Pursuant to Rule 16-104(C) NMRA of the New Mexico Rules
of Professional Conduct, | am required to notify you that
[“I” or “this Firm"] [do not][does not][no longer] maintain[s]
professional liability malpractice insurance of at least one-
hundred thousand dollars ($100,000) per occurrence and
three-hundred thousand dollars ($300,000) in the aggregate.

Attorney’s Signature
CLIENT ACKNOWLEDGMENT

I acknowledge receipt of the notice required by Rule 16-104(C)
NMRA of the New Mexico Rules of Professional Conduct that
[insert attorney or firm’s name] does not maintain professional
liability malpractice insurance of at least one-hundred
thousand dollars ($100,000) per occurrence and three-hundred
thousand dollars ($300,000) in the aggregate.

Client's signature

The above language must be used, exactly as written, to notify
clients of the lack of professional liability insurance that exceeds
the minimum limited amounts of coverage. Merely disclosing to
the client a lack of insurance is insufficient, and using any language
other than the above or failing to obtain the client’s signature on the
mandatory acknowledgement is a violation of the Rule.

IIl. Rule 16-105: On December 31, 2015, the Supreme Court
implemented a rule that directly affects most attorneys in New
Mexico. Rule 16-105 now states that the basis or rate of fee and
expenses SHALL BE COMMUNICATED IN WRITING.

16-105(B) Basis or rate of fees.

Whenever a fee is charged, and except as provided in Paragraph
C, the scope of the representation and the basis or rate of the
fee and expenses for which the client will be responsible shall
be communicated to the client in writing before or within a
reasonable time after commencing the representation, except
when the lawyer will charge a regularly represented client on
the same basis or rate. Any changes in the basis or rate of the fee
or expenses shall also be communicate to the client in writing.

Rule 16-108(J): A rule that many attorneys understood was
actually in place, but was only covered previously by conflict of
interest rules was implemented December 31, 2016. That rule
states:

16-108(J). Client-lawyer sexual relationships.

A lawyer shall not have sexual relations with a client unless
a consensual relationship existed between them when the
client-lawyer relationship commenced.

IV. Rule 24-111: While not a Rule of Professional Conduct there is
a new designation of counsel entitled “Emeritus attorney.”

24-111. Emeritus attorney.

An “emeritus attorney” is an attorney who is or was a licensed
attorney in good standing in the State of New Mexico or other
jurisdiction who voluntarily withdrew from the practice of law
or transferred to inactive status and does not ask for or receive
compensation of any kind for the performance of legal services,
but who is granted permission under Paragraph D of this rule
to participate in the emeritus pro bono program described in
Paragraph B of this rule.

These rules are not the only changes made to the Rules of Professional
Conduct or Rules Governing Discipline, but only a few which are
notable. One other that underwent a major modification was Rule 17-
204 NMRA, which is covered separately in this newsletter. Further, it is
suggested that all attorneys and their staff review these rules in their
entirety yearly to insure that their practice is ethical and competent.

Significant Changes to Trust Account Rules

Effective December 31, 2016, the Rules pertaining to attorney
trust accounts changed in some important ways and now impose
requirements on all attorneys who have or work in a law firm with
a trust account to take certain steps to insure compliance with the
Rule. The specific changes were made to Rule 17-204 NMRA which,
along with Rule 16-115 NMRA, govern the manner in which attorneys
maintain and operate client trust funds, or IOLTA accounts. While the
text of the Rule is too long to repeat in this short note, attorneys are
strongly encouraged to read the rule in its entirety as soon as possible
to insure compliance. Among other new or changed features, the
Rule now provides that:

1. Only licensed attorneys can sign on the IOLTA. In the past,
a non-attorney could be an authorized signer. No more. If you
have a non-attorney signing your trust account, he or she must

be removed from the account immediately.

2. Reconciliation of the bank balance, general ledger and
individual client ledgers must be performed at least monthly
(rather than quarterly as in the past).

3. All lawyers or law firms must have a trust plan (a sample is
attached at the end of this note) that, at a minimum, includes

(a) the name(s) of the lawyer(s) who have authority to sign
client trust account checks;

(b) the name(s) of the lawyers who is or are responsible for
monthly reconciliations of the law firm’s trust account(s);
(c) the name(s) of the lawyer(s) who is or are responsible for
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answering any questions, including those from the Disciplinary
Board, regarding the client trust account(s) and the names of all
persons who will be responsible for maintaining the records of
and continuing the maintenance of the client trust account(s)
in the event the law firm dissolves, is sold, or otherwise ceases
to exist or provide legal services.

4. The records required to be maintained by this Rule and by
Rule 16-115 must be readily accessible to the lawyer and
available for production to the Disciplinary Board and the
Client Protection Fund in a timely manner upon request or
demand by either entity whether by letter or subpoena. Failure
to produce the records within 10 days of a request may lead to
an administrative suspension.

5. All attorneys in private practice are required to attend a
course in trust accounting at least once every three years.

Determination of an attorney’s compliance with the terms of the Rule
will take two forms. First, attorneys who are not otherwise exempt

from the Rule will be required to certify compliance, including the
existence of a trust plan and the attendance of a trust accounting
course within the prior three (3) years on the attorney’s annual
registration statement filed under Rule 17-202 NMRA. Second,
whenever a disciplinary complaint is filed against an attorney that
includes allegations involving client funds, disciplinary counsel may,
in addition to requiring a response to all other allegations in the
complaint, require proof of compliance with Rule 17-204.

Sample Law Firm
Trust Account Plan Effective 1/1/2017

A. Names of lawyer(s) with authority to sign the trust account:
B. Names of lawyer(s) responsible for monthly reconciliations:

C. Names of lawyer(s) responsible for answering questions and
responsible for maintain records:

D. Names of lawyers responsible for maintaining records should
the entity dissolve:

Responding to a Disciplinary Complaint

The New Mexico Disciplinary Board (the “Board”) receives
approximately 700 complaints against licensed New Mexico
attorneys each year. With few exceptions that are provided for in
the Rules Governing Discipline, these complaints are sent to the
attorney about whom the complaint is made for an initial response.
A responding attorney should keep several things in mind when
responding to a disciplinary complaint.

1. Respond. Rule 16-803(D) NMRA requires an attorney to “give
full cooperation and assistance to the . . . disciplinary board.”
But beyond the fact that the Rules of Professional Conduct
require an attorney to respond to an inquiry from the Board,
the first step in a disciplinary investigation is to hear from
the responding attorney about the matter, and consider any
evidence the responding attorney provides in support of
his/her response. By failing to respond, an attorney loses the
opportunity to present his/her side of the story and a complaint
that might otherwise be dismissed or amount to very little can
quickly become much more serious and result in a greater
disciplinary sanction. Moreover, Rule 17-207(B) provides that
when an attorney fails respond to the Board, Disciplinary
Counsel may file a petition with the New Mexico Supreme
Court seeking the immediate administrative suspension of the
attorney’s license to practice law. So, respond.

2. Respond fully and responsively. “This is the stupidest
complaint on the face of the planet and | cannot believe you

didn’t have the brains to dismiss it without even asking me for a
response.” The foregoing may be the first reaction an attorney
has upon opening that first letter from the Board informing
the attorney of a disciplinary complaint. Please understand
that when the Board receives a complaint, it will be sent to the
attorney for a response if the factual allegations, outrageous
or not, if proven, would support a charge that the Rules
of Professional Conduct were violated. So a response that
simply tells the Board how ridiculous the complaint is without
otherwise addressing the substance of the complaint benefits
no one. Not only is it nonresponsive (see Rules 16-803(D)
and 17-207(B) NMRA, above), it simply delays the matter and

means that the Board will be sending another letter asking for
a response to the substantive allegations of the complaint.

3. Respond truthfully. Rule 16-803(D)’s mandate to cooperate
with the Disciplinary Board implicitly requires truthful
responses. Further, 16-804(C) provides that it is professional
misconduct for a lawyer to engage in conduct involving
dishonesty, fraud, deceit or misrepresentation. The Board is
not interested in “winning” nor in punishing attorneys. The
Board’s goal is to find the truth and to fashion a reasonable and
appropriate disposition for every disciplinary complaint. While
a failure to respond at all might lead to greater disciplinary
sanctions, misrepresentations in the course of a disciplinary
matter are virtually certain to do so. Indeed, the Board is simply
an agency of the New Mexico Supreme Court meaning, in
essence, when a lawyer lies to the Board that is a lie being told
to the Court and directly calls into question the lawyer's fitness
to practice. So, again: respond, and do so truthfully.

4. Think about hiring a lawyer. Abraham Lincoln is often quoted
as saying “He who represents himself has a fool for a client”
Lawyers make a living counseling others who are in the midst
of a matter that is likely unfamiliar and somewhat distressing
rendering that person unable to objectively navigate the issues
ahead. A lawyer facing a disciplinary complaint is no different:
someone has called into question whether you have engaged
in misconduct in violation of the rules governing your practice.
You are unlikely to be objective. Having another lawyer help
you with the issues ahead can be extremely useful. While many,
indeed most, attorneys handle the initial response to the Board
themselves, if the Board notifies you that it intends to take your
deposition, begins subpoenaing your bank account records,
or informs you that charges are forthcoming, you should give
serious consideration to hiring an attorney to represent you. The
good news is that malpractice carriers often will provide you
with legal counsel to respond in a disciplinary matter. By the
way, the Board does not think that if you hire a lawyer you must
have violated the Rules. Instead, it simply means that you want
to deal with the matter in a professional, objective manner.
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[(D](a) the defendant is detained or continues to be de-
tained because of an inability to post a secured bond or [afaiture
to] meet [acondition imposed;or] a condition of release; or

[€27](b) the defendant is subject to a condition of release

that requires the defendant [requirement] to return to custody
[after]_for specified hours_following release for employment,

period prescribed by this rule falls on a weekend, court holiday,
or other day that the appellate court is closed or unavailable for
filing, the required action shall be deemed timely if taken on the
next day that the court is open and available for filing. The three
(3)day mailing period set forth in Rule 12308 NMRA shall not

apply to the time periods set forth in this rule. The court shall not

schooling, or other limited purposes. [iseontintred; the-defendant

(2) Order revoking release. After a hearing by the district

court under Rule 5-403 NMRA, the defendant may appeal if the

defendant is subject to an order revoking release.

(3) Order granting or denying motion for pretrial deten-
tion. After a hearing by the district court under Rule 5-409 NMRA,

(a) the defendant may appeal if the district court has

granted the prosecutor’s motion for pretrial detention; or

(b) the state may appeal if the district court has denied
the prosecutor’s motion for pretrial detention.

B. Stay of proceedings. An appeal [pursuantto] under this
rule does not stay proceedings in the district court.
[As amended, effective September 1, 1990; March 1, 1995; as
amended by Supreme Court Order No. 138300046, effective
for all cases pending or filed on or after December 31, 2013; as
amended by Supreme Court Order No. . effective
]

Commlttee commentary — [Th-ns—ru-}e—as—amended—eeﬂt-rmres

-] This rule
was amended in 2017 in response to the 2016 amendment to Ar-
ticle IT, Section 13 of the New Mexico Constitution. As amended
Article II, Section 13 (1) permits a court of record to order the
detention of a felony defendant pending trial if the prosecutor

extend the time periods set forth in this rule.
[B-]C. Initiating the appeal.

(_) Motzon Anappeal [prm&ed—fer—by‘Stcfiﬂn%QS%(—B

cedure] under thlS rule shall be [ta:ken] 1n1t1ated by filinga mot1on
with the clerk of the appropriate appellate court within ten (10)
days after the decision of the district court is filed.[and-servinga

12368 NMRAdoesnotapply totheabove timetimit:] The motion
shall specify the decision appealed from[;] and shall include, by
attachments, any materials deemed necessary for consideration of
the matter by the appellate court. The docket fee shall be paid [or

] at the time the motion is filed, subject

to the provisions of Rules 12-304 and 23-114 NMRA.
(2) Notice. The appellant shall give notice of the filing

of the motion to the appellate division of the attorney general,
appellate division of the public defender, trial judge, and trial

counsel of record for each party other than the appellant.
(3) Stay of proceedings. An appeal under this rule does
not stay the proceedings in the trial court.

[€:]D. Appellate court review.
(1) Initial evaluation. The appellate court clerk shall
docket the appeal upon receipt of the motion and present it to
the court. [ 5

p—a—rt-res—a-nd—t-he—d-rst—nct—cmi—c}erlc] The appeal may be submltted
to a panel of three (3) justices or judges for decision. Within five
(5) days of the filing of the motion, the appellate court shall do

one of the following:

proves by clear and convincing evidence that the defendant poses
a danger to the safety of any other person or the community and

that no release condition or combination of conditions will rea-

(a) ifitappears that the appeal is without merit, affirm

the decision of the district court in accordance with Subparagraph
(D)(2) of this rule; or

sonably ensure the safety of any other person or the community,
and (2) requires the district court to release a defendant who is in

(b) order the appellee to file a response within five
(5) days of the date of the order requesting the response.

custody solely due to financial inability to post a secured bond.
[As amended by Supreme Court Order No. 138300046, effective

for all cases pending or filed on or after December 31, 2013; as
amended by Supreme Court Order No. , effective

(2) Disposition.
(a) Time. The appellate court shall review the appeal

in an expedited manner. If the appellate court has ordered the
appellee to file a response, the court shall dispose of the appeal

]

12-204. [APPEATES| EXPEDITED APPEALS FROM
ORDERS REGARDING RELEASE OR DETENTION
ENTERED PRIOR TO A JUDGMENT OF CONVICTION.

A. Scope. This rule governs appeals under Rule 5-405 NMRA
from orders regarding release or detention. The provisions of Rules

12-201, 12208, 12210, and Rule 12-404 NMRA shall not apply to

appeals under this rule.
B. Computation of time. All time periods set forth in this

rule shall be construed as calendar days, and the manner of
computing time set forth in Rule 12308 NMRA for periods of
less than eleven (11) days shall not apply. If the last day of a time

within five (5) days after the response is filed. If the appellee fails

to file a timely response, the court shall dispose of the appeal
within five (5) days after the response was due.

(b) Standard of review. The decision of the district
court shall be set aside only if it is shown that the decision

(D] ) is arbitrary, capricious, or reflects an
abuse of discretion;

2] (ii) is not supported by substantial evi-
dence; or

(637 iii is otherwise not in accordance with law.

(c) Effect. The appellate court’s final disposition shall

be effective in accordance with the following provisions.

()A final disposition in the Court of Appeals
shall not be subject to a motion for rehearing and shall not be

effective until eleven (11) days after filing the disposition with the
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appellate court clerk unless a petition for writ of certiorari is filed

under Paragraph F of this rule, in which case the Court of Appeals’
disposition shall be automatically stayed pending the outcome of

the proceeding on certiorari. If a petition for writ of certiorari is

not filed within the time deadline in Paragraph F of this rule, the

Court of Appeals shall immediately issue its mandate.
(ii) A final disposition in the Supreme

Court shall not be subject to a motion for rehearing, and its
mandate shall issue immediately.
[B:]E  Further review by certiorari.

[The-defendant] Notwithstanding the time provisions
in Rule 12-502(B) NMRA, a party may seek review of a decision of
the Court of Appeals by filing a petition for [a] writ of certiorari
under Rule 12502 NMRA _no later than ten (10) days after the
disposition is filed in the Court of Appeals.

(2) The cover page of the petition shall be labeled “Ex-

pedited Petition for Writ of Certiorari” In all other respects, the

form and content of a petition shall be governed by the provisions
of Rule 12-502 NMRA.

(3) The petition may be submitted to a panel of three (3)

justices for decision. The Supreme Court shall review the petition

in an expedited manner. No response to the petition shall be filed
except as directed by order of the Supreme Court, provided that

the respondent shall have a right to file a response, as directed by

the Supreme Court, before any petition is granted.
(4) The final disposition of a petition shall be effective

upon filing with the Supreme Court clerk and shall not be sub-
ject to a motion for rehearing. If the petition is denied, a copy of
the Supreme Court order shall be immediately delivered to the

Court of Appeals, which shall immediately issue its mandate in
accordance with Rule 12-402(C) NMRA. If the petition is granted,

the final decision disposing of the certiorari proceeding shall also
constitute the mandate of the Supreme Court.

[As amended by Supreme Court Order No. 168300011, effective
for all cases pending or filed on or after December 31, 2016; as
amended by Supreme Court Order No. , effective

1

Committee commentary. — This rule addresses appeals under
Article I, Section 13 of the New Mexico Constitution and NMSA
1978, Section 39-3-3(A)(2). An appeal under this rule should be
filed in the Court of Appeals or the Supreme Court, as jurisdic-
tion may be vested by law. The Supreme Court has “exclusive
jurisdiction over interlocutory appeals [fronrpretrial-refease
orders] ... in cases where the defendant faces a possible sentence
of life imprisonment or death” State v. Brown, 2014NMSC038,
917,338 P.3d 1276.

This rule was amended in 2017 in response to the 2016 amend-
ment to Article I, Section 13. As amended, Article II, Section 13
(1) permits a court of record to order the detention of a felony
defendant pending trial if the prosecutor proves by clear and
convincing evidence that the defendant poses a danger to the
safety of any other person or the community and that no release
condition or combination of conditions will reasonably ensure the
safety of any other person or the community, and (2) requires the
district court to release a defendant who is in custody solely due
to financial inability to post a secured bond. “An appeal from an
order denying bail shall be given preference over all other mat-
ters” N.M. Const. Art. II, § 13.

[Adopted by Supreme Court Order No. 168300011, effective
for all cases pending or filed on or after December 31, 2016; as

amended by Supreme Court Order No. , effec-
tive .

12-205. RELEASE PENDING APPEAL IN CRIMINAL
MATTERS.

A. Appeal by the state. When the state appeals an order
dismissing a complaint, information, or indictment, the district
court shall consider releasmg the defendant on [frominat-bait-or
his-own]_personal recognizance_or unsecured appearance bond
pending final determination of the appeal. When the state ap-
peals an order suppressing or excluding evidence or requiring the
return of seized property, the defendant may be released under
conditions determined in accordance with [ParagraphBof] Rule
5401 NMRA [of the Rules-of Crimimal-Procedure].

B. Motion to review conditions of release. Upon motion,
the district court shall initially set conditions of release pending
appeal. A motion by either party for modification of the condi-
tions of release shall first be made to the district court and may
be decided without the presence of the defendant. If the district
court has refused release pending appeal or has imposed condi-
tions of release pending appeal [which] that the defendant cannot
meet, a motion for modification of the conditions may be made to

the [ecourtofappeals] appropriate appellate court. If the case has
not been previously docketed in the [courtofappeals] appellate
court, subject to the provisions of Rule 12-304 NMRA and Rule
23-113 NMRA, the docket fee [or-order-grantingfree-process]
shall accompany the motion. The motion may be made at any
time and shall be determined promptly by the appellate court
[uponrsuch] on the papers, affidavits, and portions of the record
[as]_presented by the parties[-shall-present].

C. Further review by certiorari. [Either] A party may seek [a]

review of [the] a decision of the [courtofappeals] Court of Ap-
peals by filing a petition for writ of certiorari [purstrantto] under

Rule 12502 NMRA. Upon the granting of a petition for certiorari

by the [supremecourt] Supreme Court, the defendant may file a

motion in the [supreme—court] Supreme Court for modification
of conditions of release in accordance with Paragraph B of this

rule.

[€:]D. United States Supreme Court[;appeal;certiorari].
Upon filing an appeal or a petition for writ of certiorari in the
United States Supreme Court, the defendant may file a motion
for modification of conditions of release with the appellate court
whose [judgment-or] decision is sought to be reviewed.

[B:]E. Further appeal by state. If the state files a petition for
rehearing or for certiorari in the [supremecourt] Supreme Court
or in the United States Supreme Court, and the mandate is stayed
in accordance with Rule 12402 NMRA, the defendant may file a
motion for release or modification of conditions of release with
the appellate court whose [judgment-or] decision is sought to be
reviewed.

[Amended by Supreme Court Order No.
|

, effective

Committee commentary.—The Supreme Court has exclusive
appellate jurisdiction over the conditions of release pending ap-
peal in a case where the defendant faces a possible sentence of life
imprisonment or death or in a case where the district court has
imposed a sentence of life imprisonment or death. See N.M. Const.
art. V1, § 2; State v. Brown, 2014-NMSC-038, 4 17, 338 P.3d 1276.
[Adopted by Supreme Court Order No. , effective
]
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Opinion
James J. Wechsler, Judge

{1} This appeal arises from proceedings
related to Appellant 2727 San Pedro LLC’s
formal protest of Appellee Bernalillo
County Assessor’s (the Assessor) 2014
notice of value for the subject property for
property tax purposes. After considering
evidence from both parties, the Berna-
lillo County Valuation Protests Board
(the Protests Board) valued the property
at $900,200—the amount proposed by the
Assessor. Appellant appealed to the district
court, which affirmed.

{2} This Court granted certiorari under
Rule 12-505 NMRA to resolve questions
related to the sufficiency of the evidence.
After reviewing the testimony supporting
the Assessor’s valuation and considering
our substantial evidence jurisprudence,
we conclude that the testimony does not
support a conclusion that the Assessor’s
valuation of the property resulted from
the application of generally accepted ap-
praisal techniques. We therefore vacate
the Protests Board’s valuation and remand
to the Protests Board for additional pro-
ceedings consistent with this opinion. In
its appellate briefing, Appellant raised
several legal issues not contemplated in
its petition for writ of certiorari. Based

on Rule 12-505(D)(2)(b), we decline to
review these issues.

BACKGROUND

{3} Appellant is the owner of a commer-
cial office building located at 2727 San
Pedro NE in Albuquerque, New Mexico.
Appellant received the property’s annual
valuation report from the Assessor on or
around May 22, 2014. This report valued
the property at $1,113,300. Appellant
filed a petition protesting the Assessor’s
assessment of value and proposed that the
correct value was $753,690. This petition
additionally proposed that the income
method of valuation was the most appro-
priate method by which to determine the
value of the property. The Protests Board
scheduled a hearing for July 8, 2014.

{4} On June 25, 2014, the Assessor recal-
culated its valuation of the subject prop-
erty and sent Appellant a new valuation
report. This report valued the property at
$1,031,500. On July 8, 2014, immediately
prior to the protest hearing, the Assessor
again recalculated its valuation, further
reducing the value to $900,200. Ms. Arlene
Jaramillo, an appraiser employed by the
Assessor’s office, represented the Assessor
before the Protests Board. Jaramillo con-
ceded during the hearing that properties
considered as part of a commercial sales
comparison were not sufficiently similar
to support a valuation of the property.

Because of the lack of sufficiently com-
parable properties, Jaramillo stated that
the Assessor utilized the income method
of valuation to determine the value of the
property.

{5} Appellant introduced evidence sup-
porting its proposed valuation, including
Annual Property Operating Data (APOD)
reports for the years 2011 through 2013
and a projected APOD for the year 2014.
It also offered the testimony of a local real
estate agent, although this witness was
expressly not qualified as an expert in
commercial real estate appraisal.

{6} With respect to the central issue in this
case, Appellant argued that the Assessor, in
applying the income method of valuation,
should have utilized Appellant’s actual
operating expenses, as reflected in the
2014 projected APOD, rather than limit-
ing its expenses to forty-five percent of the
effective gross income. In support of this
argument, Appellant introduced the Pro-
tests Board’s 2009 decision and order for
the property, in which the Protests Board
stated that such an “expense limit is not a
generally accepted appraisal technique”
{7} Jaramillo testified that the Assessor’s
application of the income method of valu-
ation utilized a forty-five percent limita-
tion on operating expenses based upon
independent sources of market research.
Specifically, Jaramillo stated, “[F]rom
what we have seen as far as what people
are bringing in, what we've researched
from Business Weekly and Co-Star, right
now the max[imum] vacancy is at fifteen
percent and the max[imum] expenses
[are] at forty-five percent, so that’s what we
allowed” and “[We] us[ed] the market va-
cancies, expenses, reserves, and such that
we have been giving everybody else based
on the research we have done with Co-Star,
Business Weekly, and everybody else that
has brought us any kind of information.”
Jaramillo also testified that Appellant’s
“expenses were at eighty-seven percent,
which is really high for what the market
is doing”! Jaramillo did not testify to the
scope, with respect to the time period or
property type, of the Assessor’s application
of the forty-five percent operating expense
limitation.

{8} The Protests Board concluded that
its preference would be “to see the As-
sessor’s actual market studies to support
the expense limits imposed[,]” but that

"The Assessor asserts that analysis of Appellant’s 2013 APOD results in a proposed operating expense of eighty-seven percent.
The Assessor calculates this percentage by “adding the 2013 [o]rdinary [e]xpenses and [t]otal [o]ther [e]xpenses, subtracting [r]eal
[e]state [p]roperty [t]axes, and then dividing by the [g]ross [o]perating [i]ncome”

Bar Bulletin - March 29, 2017 - Volume 56, No. 13 23


http://www.nmcompcomm.us/

http:/Mww.nmcompcomm.us/

Advance Opinions

“the Assessor’s approach to value is most
reliable” The Protests Board entered a
decision and order that valued the subject
property at $900,200. The decision and
order additionally noted that the Assessor
“offers an income approach valuation em-
ploying [Appellant’s] numbers, but limits
vacancy to [thirteen percent],” manage-
ment fees to [three percent], reserves to
[four percent] and expenses to [forty-five
percent], in accordance with the Asses-
sor’s market research and review of data
from other properties.” The order did not
expressly state the source of, or basis for,
these figures, or whether Appellant had
overcome the statutory presumption of
correctness afforded to the Assessor’s
determination of value by NMSA 1978,
Section 7-38-6 (1981).

{9} Appellant timely filed a notice of
appeal and statement of appellate issues.
Appellant raised eight issues on appeal
to the district court. Five of those issues
related directly or indirectly to whether
substantial evidence supported the Pro-
tests Board’s implied conclusion that the
Assessor’s valuation of the subject property
was based upon generally accepted ap-
praisal techniques. Appellant also asserted
that the Protests Board erred in failing to
expressly conclude that Appellant had
overcome the statutory presumption of
correctness. In its statement of appellate
issues, Appellant provided an alternative
calculation of its total operating expenses,
amounting to sixty-two percent of gross
operating income.’

{10} The district court affirmed the Pro-
tests Board’s valuation in a memorandum
opinion and order filed on June 23, 2015.
Due to a clerical mistake, the order was
amended and refiled on June 25, 2015.
The district court first addressed the Pro-
tests Board's failure to expressly conclude
whether Appellant had overcome the stat-
utory presumption of correctness afforded
to the Assessor’s determination of value,
stating, “The Court agrees the [Protests]
Board should have made a finding on this
issue[,] ... [but] will assume, for purposes
of this appeal, that the presumption was
overcome.”

{11} The district court, quoting First Na-
tional Bank v. Bernalillo County Valuation
Protest Board, 1977-NMCA-005, 90 N.M.
110, 560 P.2d 174, noted that without a
presumption of correctness, the burden

shifted to the Assessor to “prove that
his [or her] method of valuation used a
generally accepted appraisal technique”
It also concluded that the Assessor has a
policy, based upon market research, that
places a forty-five percent limitation on
operating expenses when applying the
income approach to valuation. It ruled
that “substantial evidence supports the use
of market data to determine the amount
of ordinary and necessary expenses when
valuing property for taxation purposes
using the income method.” In support
of its ruling, the district court stated that
Jaramillo’s “sworn testimony that the As-
sessor employs a [forty-five percent] cap
is itself competent evidence that such a
policy exists.” The district court also noted
that “there is no evidence in the record
to dispute the conclusion that the use of
market data to determine the expense ratio
is a generally accepted techniquel,]” that
“Appellant has identified no provision in
the statutes or regulations that requires the
Assessor to use[] a subject property’s actual
expenses,” and that the Protests Board
“determined upon independent review
that the Assessor’s approach was reliable”
The district court was not persuaded that
the Protests Board’s 2009 decision and
order for the property (1) was relevant
in determining whether a policy limiting
operating expenses to an established per-
centage is a generally accepted appraisal
technique or (2) had any estoppel effect
on the 2014 valuation.
{12} Appellant filed a petition for writ of
certiorari to this Court. Appellant’s writ
presented two questions for review:
[1] Was there substantial evi-
dence to support the decision
of the [Protests] Board that the
method used by the Assessor
met the statutory requirement in
[NMSA 1978, Section 7-36-15(B)
(1995)] as a generally accepted
appraisal technique?
[2] Was the decision of the Dis-
trict Court affirming the decision
of the [Protests] Board arbitrary
because there was no substantial
evidence to support the [Protests]
Board’s decision that the Asses-
sor’s technique met the require-
ments of [Section 7-36-15(B)]
as a generally accepted appraisal
technique?

We granted Appellant’s petition to address
these questions.

PRESERVATION

{13} As a general rule, claims of error
are reviewed by this Court only if pre-
served at trial. Rule 12-216(A) NMRA.
However, this rule is limited in the con-
text of administrative hearings. See Dick
v. City of Portales, 1994-NMSC-092, €9
5-6, 118 N.M. 541, 883 P.2d 127 (holding
that “[o]ur statutes do not require formal
preservation of error before appeal may
be taken” in cases in which the determina-
tion of a local governing body acting in a
quasi-judicial capacity is challenged based
upon a substantial evidence argument).
“A [property tax valuation] protest board
is a quasi-judicial body” First Nat'l Bank,
1977-NMCA-005, ¢ 18. While Appel-
lant did not raise a substantial evidence
argument before the Protests Board, it
did raise this argument on appeal to the
district court and in its petition for writ
of certiorari to this Court. As such, this
Court may review Appellant’s substantial
evidence based arguments.

STANDARD OF REVIEW

{14} Rule 12-505 “governs review by the
Court of Appeals of decisions of the dis-
trict court. .. from administrative appeals
pursuant to Rule 1-074 NMRA, Rule 1-077
NMRA, or [NMSA 1978,] Section 39-3-1.1
[(1999).]” Rule 12-505(A). If granted, this
Court’s scope of review under Rule 12-
505 is limited to the questions presented
in the petition for writ of certiorari. See
Rule 12-505(D)(2)(b) (“The petition shall
contain a concise statement showing . . .
the questions presented for review by the
Court of Appeals (the Court will consider
only the questions set forth in the peti-
tion)[.]” (emphasis omitted)); San Pedro
Neighborhood Assn v. Bd. of Cty. Commrs
of Santa Fe Cty., 2009-NMCA-045, ¢ 29,
146 N.M. 106, 206 P.3d 1011 (“The issue
now raised was not set forth by either the
[b]oard or [the a]pplicant in their petitions
for certiorari. We therefore do not consider
it”).

{15} “Upon a grant of a petition for
writ of certiorari under Rule 12-505, this
Court conducts the same review of an
administrative order as the district court
sitting in its appellate capacity, while
at the same time determining whether
the district court erred in the first ap-
peal” Town & Country Food Stores, Inc.

*Jaramillo testified that the maximum vacancy allowable at the time of the assessment was fifteen percent. We presume that the
thirteen percent cited in the Protests Board’s decision and order was a clerical mistake.
*Appellant applied projected gross operating income and total operating expenses for 2014.
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v. N.M. Regulation & Licensing Dep’t,
2012-NMCA-046, € 8, 277 P.3d 490 (al-
teration, internal quotation marks, and
citation omitted). Our appellate courts
apply a whole record standard of review
to administrative decisions. In re Otero
Cty. Elec. Coop., Inc., 1989-NMSC-033, €
6, 108 N.M. 462, 774 P.2d 1050. This stan-
dard requires that “[w]e independently
review the entire record of the adminis-
trative hearing to determine whether the
... decision was arbitrary and capricious,
not supported by substantial evidence, or
otherwise not in accordance with law”
City of Albuquerque v. AFSCME Council
18 ex rel. Puccini, 2011-NMCA-021, ¢
8, 149 N.M. 379, 249 P.3d 510 (internal
quotation marks and citation omitted);
see § 39-3-1.1 (governing appeals from
decisions of a county valuation protests
board as stated in NMSA 1978, Section
7-38-28(A) (1999, amended 2015) and
providing that a court “may set aside, re-
verse or remand the final [administrative]
decision if it determines that . . . the final
decision was not supported by substantial
evidence”).

{16} Substantial evidence supporting an
administrative decision is “relevant evi-
dence that a reasonable mind might accept
as adequate to support a conclusion.” Dick,
1994-NMSC-092, ¢ 8 (emphasis, internal
quotation marks, and citation omitted). In
determining whether substantial evidence
supports an administrative decision, our
appellate courts “view([] the evidence in the
light most favorable to the agency decision
but may not view favorable evidence with
total disregard to contravening evidence”
Nat’l Council on Comp. Ins. v. N.M. State
Corp. Comm’n, 1988-NMSC-036, € 7, 107
N.M. 278,756 P.2d 558 (citation omitted).
VALUATION OF PROPERTY FOR
TAXATION PURPOSES

{17} The valuation of real property for
property tax purposes is governed by the
Property Tax Code, NMSA 1978, §§ 7-35-1
t0-38-93 (1973, as amended through 2016),
which provides that “the determination of
value is made by the [taxation and revenue]
department or the county assessor.” Section
7-36-15(A). The value for taxation purposes
is the market value “as determined by appli-
cation of the sales of comparable property,
income or cost methods of valuation or any
combination of these methods” Section
7-36-15(B). In applying any of these ap-
proved methods, “the valuation authority .
.. shall apply generally accepted appraisal
techniques|.]” Section 7-36-15(B)(1); First
Nat’l Bank, 1977-NMCA-005, € 22.

{18} The Taxation and Revenue Depart-
ment has promulgated regulations that
guide the application of these methods.
3.6.5.22 NMAC. The income method of
valuation is appropriate “when the market
value method cannot be used due to lack of
data on sales of comparable properties|.]”
3.6.5.22(A)(1) NMAC. “Expenses,” for
purposes of applying the income method
of valuation, are defined as “the outlay or
average annual allocation of money or
money’s worth that can fairly be charged
against the revenue or receipts from the
property” and are “limited to those which
are ordinary and necessary in the produc-
tion of the revenue and receipts from the
property[.]” 3.6.5.22(A)(6) NMAC.

{19} Determinations of valuation by
the Taxation and Revenue Department
or a county assessor are presumed to be
correct. Section 7-38-6; First Nat’l Bank,
1977-NMCA-005, ¢ 24. “This presump-
tion can be overcome by [the] taxpayer
showing that the assessor did not fol-
low the statutory provisions . . . or by
presenting evidence tending to dispute
the factual correctness of the valuation”
First Nat’l Bank, 1977-NMCA-005, ¢ 24.
In determining the weight to give admitted
evidence of valuation, the protests board
members “may use their knowledge and
experience[.]” 3.6.7.36(H)(1) NMAC.
{20} Whether an appraisal technique is
“generally accepted” is a question of fact.
See First Nat’l Bank, 1977-NMCA-005, ¢
23 (stating that a taxpayer has a “duty to
dispute . . . by expert testimony” whether
an appraisal technique is generally ac-
cepted). If the taxpayer overcomes the
statutory presumption of correctness, “the
burden shifts to the assessor to prove that
his [or her] method of valuation utilized a
generally accepted appraisal technique”” Id.
¢ 25 (internal quotation marks and citation
omitted).

{21} Prior to addressing Appellant’s is-
sues on appeal, we must address whether
Appellant’s testimony and admitted
evidence were sufficient to overcome the
statutory presumption of correctness af-
forded to the Assessor’s valuation of the
subject property. The Assessor proposed
a market value based upon its own ap-
plication of the income method of valua-
tion; an application that utilized a market
research-based, forty-five percent limita-
tion on operating expenses. Appellant did
not offer expert testimony indicating that
the Assessor’s application of the income
method of valuation did not utilize gen-
erally accepted appraisal techniques as

outlined in First National Bank. See id.
¢ 23. However, both the Protests Board,
impliedly, and the district court, expressly,
indicated that Appellant had overcome the
statutory presumption of correctness.
{22} During the July 8, 2014 hearing,
Appellant proposed a market value based
upon its own application of the income
method of valuation. This application
utilized actual operating expenses, as re-
flected in the 2014 projected APOD. While
Appellant’s application of the income
method of valuation differs from that ad-
vocated by the Assessor, the Assessor did
not offer expert testimony disputing that
the use of actual expenses is a generally ac-
cepted appraisal technique. See id. As such,
Appellant’s “evidence of value . . . tend[s]
to dispute the factual correctness of the
method of valuation[.]” Id. € 24. Neither
the Protests Board nor the district court
ruled that Appellant failed to overcome
the statutory presumption of correctness
afforded to the Assessor’s valuation. Cf.
Peterson Props., Del Rio Plaza Shopping
Ctr. v. Valencia Cty. Valuation Protests Bd.,
1976-NMCA-043, § 14, 89 N.M. 239, 549
P.2d 1074 (holding that, in the absence
of evidence based on generally accepted
appraisal techniques, the petitioner did
not overcome the statutory presumption
of correctness). In the absence of such a
ruling, the burden of proof shifted to the
Assessor “to prove that his [or her] method
of valuation utilized a generally accepted
appraisal technique.” First Nat’l Bank,
1977-NMCA-005, 9 25 (internal quotation
marks omitted).

SUFFICIENCY OF THE EVIDENCE
{23} Because Appellant overcame the
statutory presumption of correctness af-
forded to the Assessor’s valuation of the
subject property, we turn to the issue of
whether substantial evidence exists such
that a reasonable person could conclude
that the Assessor’s application of the in-
come method utilized generally accepted
appraisal techniques. In this inquiry, we
account for regulatory language allow-
ing Protests Board members to apply
their own experience and knowledge to
the admitted evidence. 3.6.7.36(H)(1)
NMAC. For the reasons discussed below,
we conclude that the Assessor’s testimony
is insufficient to support such a conclusion.
{24} The income method of real estate
valuation derives market value from a
formula that multiplies a given capitaliza-
tion rate by the net operating income for
the subject property. Encyclopedia of Real
Estate Appraising 54-55 (Edith J. Friedman
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ed., 1959). Net operating income is calcu-
lated “by deducting from gross income
all costs of maintenance and operation”
Id. at 55. As discussed above, Jaramillo
testified at the July 8, 2014 hearing that,
when applying the income method of
valuation, the Assessor applies a forty-five
percent limitation on operating expenses
rather than applying the taxpayer’s actual
reported expenses. Our independent re-
search indicates that such a limitation,
based solely on market research, is not
universally applied. See, e.g., Willow Val-
ley Manor, Inc. v. Lancaster Cty. Bd. of
Assessment Appeals, 810 A.2d 720, 726-27
(Pa. Commw. Ct. 2002) (“In estimating
expenses, the appraiser . . . must make a
stabilized expense projection, considering
actual expenses and industry standards”
(emphasis added)); Smith v. Bd. of Supervi-
sors of Fairfax Cty., 361 S.E.2d 351, 355 (Va.
1987) (“Where an assessment is based on
the capitalization of income, contract rent
and actual expenses must be considered in
arriving at economic income[.]” (emphasis
added)).

{25} Jaramillo testified that the Assessor
derived its forty-five percent limitation on
operating expenses from market research
from sources including Business Weekly,
Co-Star, and “everybody else that has
brought us any kind of information”” This
testimony, however, in no way indicated
that the forty-five percent limitation on
operating expenses was properly applied
(1) to Appellant’s office building or (2)
during the time period at issue. See gener-
ally Encyclopedia of Real Estate Appraising,
supra (describing different considerations
in appraising different types of commercial
property including apartment buildings,
office buildings, retail stores, shopping
centers, and industrial property). The
Protests Board highlighted this deficiency
by stating its preference “to see the Asses-
sor’s actual market studies to support the
expense limits imposed.” Taxpayers are
entitled to a “current and correct value|]
of property” for taxation purposes. Sec-
tion 7-36-16(A). Commercial real estate
markets, however, fluctuate. Absent data
supporting the Assessor’s claim that forty-
five percent is an appropriate limitation on
operating expenses in this market, for this

property type, and during this time period,
we are disinclined to conclude that a rea-
sonable person could conclude that the
Assessor conducted the appraisal using
generally accepted appraisal techniques.
{26} Furthermore, the Protests Board’s
2009 decision and order for the subject
property, which was admitted as evidence
in this case, demonstrates that the Protests
Board had recently repudiated the utiliza-
tion of blanket limitations on operating
expenses when applying the income
valuation method. While this order has no
precedential value, it indicates a dramatic
shift with respect to what constitutes a
generally accepted appraisal technique
between 2009 and 2014. It is not for this
Court to determine whether the Asses-
sor’s limitation on operating expenses is,
or is not, a generally accepted appraisal
technique. However, the Protests Board’s
2009 decision and order for this property
raises questions as to whether the Asses-
sor’s 2014 valuation of the property was
the result of the application of generally
accepted appraisal techniques, and Jara-
millo’s testimony does not resolve those
questions.

{27} Both the Assessor and the district
court note, in reference to 3.6.7.36(H)
(1) NMAC, that members of the Protests
Board “determined upon independent
review that the Assessor’s approach was
reliable” However, we do not consider
that determination to be sufficient in
this context without data, or some other
objective source of information, to which
the board members may apply such in-
dependent review. Cf. Four Hills Country
Club v. Bernalillo Cty. Prop. Tax Protest Bd.,
1979-NMCA-141, €€ 13,23, 94 N.M. 709,
616 P.2d 422 (reversing the protest board’s
determination of value and discounting
the testimony of the expert appraiser,
stating, “If the only purpose for calling an
expert is to have him put forth the hearsay
opinion of another, the trier of facts could
as well obtain the material itself and dis-
pense with hearing any witnesses””).

{28} Insupport ofits decision, the district
court additionally stated, “Appellant has
identified no provision in the statutes or
regulations that requires the Assessor to
use[] a subject property’s actual expenses,

and the case law does not support his
position” We also do not consider this
statement to be convincing. First, the case
cited by the district court in support of
“mass appraisal[s]” relates to the appraisal
of undeveloped lots using the comparable
sales method. In re Protest of Cobb, 1991-
NMCA-122, € 2, 113 N.M. 251, 824 P.2d
1053. Second, and more importantly, the
district court’s argument incorrectly shifts
the burden of proof back to Appellant.
See First Nat’l Bank, 1977-NMCA-005,
€ 25 (“When a taxpayer overcomes the
presumption of the correctness of the as-
sessor’s method of valuation, the burden
shifts to the assessor to prove that his
[or her] method of valuation utilized a
generally accepted appraisal technique.”
(internal quotation marks omitted)).
Similarly, in discussing the sufficiency of
Jaramillo’s testimony to carry the burden
of proof, the district court stated that Jara-
millo’s “sworn testimony that the Assessor
employs a [forty-five percent] cap is itself
competent evidence that such a policy
exists” The question at issue in this case,
however, is not whether a certain policy
exists or is employed by the Assessor. The
question at issue, instead, is whether that
policy utilizes generally accepted appraisal
techniques to determine current and cor-
rect valuations for property tax purposes.
We are unable to draw such a conclusion
from Jaramillo’s testimony before the Pro-
tests Board.

CONCLUSION

{29} At oral argument before this Court,
Appellant requested that we apply its
proposed valuation for the 2014 tax year.
Because we lack a sufficient basis to say
that Appellant’s proposed valuation re-
sulted from the application of generally
accepted appraisal techniques, we decline
to take such action. Instead, we vacate the
Protests Board’s valuation of the subject
property and remand to the Protests Board
for additional proceedings consistent with
this opinion.*

{30} ITIS SO ORDERED.
JAMES J. WECHSLER, Judge
WE CONCUR:

RODERICK T. KENNEDY, Judge
LINDA M. VANZI, Judge

*On remand, Mr. Pongetti, as an inactive attorney, should not be allowed to represent 2727 San Pedro LLC. See Martinez v. Roscoe,
2001-NMCA-083, 99 5-7, 131 N.M. 137, 33 P.3d 887.
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Opinion
Michael D. Bustamante, Judge

{1} Mira Consulting, Inc. appeals the
dismissal of its complaint for declaratory
judgment. We agree with the district court
that New Mexico's Procurement Code does
not apply here and that dismissal under
Rule 1-012(B)(6) NMRA was appropriate.
We therefore affirm.

BACKGROUND

{2} Mira Consulting, Inc. (Mira) is a for-
profit New Mexico corporation providing
dental services primarily in Albuquerque.
Albuquerque Public Schools (APS) is-
sued a “Request for Information” (RFI)
soliciting information about “dental
health providers who are interested [in]
delivering direct services in APS for the
2014-2015 [s]chool [y]ear” Through the
program, successful applicants would be
permitted to provide dental services in
APS schools. The RFI stated that “[a]ll
services performed per an award for this
RFI must be performed at no cost to APS.
Successful applicants will be directed to
bill Medicaid, other third party payers or
provide services pro[]bono”

{3} Mira responded to the RFL. Three oth-
er dental service providers also submitted
information. After four reviewers scored
each response, Mira and Smiles for New
Mexico Kids were selected as providers.
Although Mira was “awarded” sixty-eight
schools and Smiles for New Mexico Kids

was awarded thirty schools, Mira filed a
bid protest with APS’s procurement divi-
sion pursuant to Section 13-1-172 of New
Mexicos Procurement Code, NMSA 1978,
§S 13-1-28 to -199 (1984, as amended
through 2015). The bid protest was based
in part on the distribution of elementary
schools and high schools between Mira
and Smiles for New Mexico Kids, as well
as proximity of the schools to each com-
pany’s “dental home” APS responded to
the bid protest by stating that the protest
procedures in the Procurement Code were
inapplicable because the Procurement
Code does not apply to transactions in
which APS does not expend any funds.
{4} Mira then filed a complaint for de-
claratory judgment requesting an order
declaring that the RFI was subject to the
Procurement Code. After a hearing on a
motion to dismiss, the district court agreed
with APS that the Procurement Code did
not apply and dismissed the complaint for
failure to state a claim under Rule 1-012(B)
(6). Mira appeals.

DISCUSSION

{5} Our review of statutory construction
questions is de novo. See Pub. Serv. Co. of
N.M. v. N.M. Pub. Util. Comm’n, 1999-
NMSC-040, ¢ 14, 128 N.M. 309, 992 P.2d
860. In construing a statute, we seek to
“determine and give effect to the intent of
the [L]egislature” Id. € 18 (internal quota-
tion marks and citation omitted). We are
guided by common principles of statutory
construction, including the following:

[(1)] The plain language of a

statute is the primary indicator

of legislative intent.

[(2)] Courts are to give the words

used in the statute their ordinary

meaning unless the [L]egislature

indicates a different intent.

[(3)] The court will not read into

a statute or ordinance language

which is not there, particularly if

it makes sense as written.
Id. (alteration, internal quotation marks,
and citations omitted).
{6} Although the “plain meaning rule” is a
guiding principle, “[i]ts beguiling simplic-
ity may mask a host of reasons why a stat-
ute, apparently clear and unambiguous on
its face, may for one reason or another give
rise to legitimate (i.e., nonfrivolous) differ-
ences of opinion concerning the statute’s
meaning.” State v. Smith, 2004-NMSC-032,
99,136 N.M. 372, 98 P.3d 1022 (internal
quotation marks and citation omitted).
Therefore, “[t]he plain meaning rule must
yield on occasion to an intention otherwise
discerned in terms of equity, legislative
history, or other sources” Id. (internal
quotation marks and citation omitted).
{7} Section 13-1-30(A) addresses the
applicability of the Procurement Code. It
provides that “[e]xcept as otherwise pro-
vided in the Procurement Code, that code
shall apply to every expenditure by state
agencies and local public bodies for the
procurement of items of tangible personal
property, services[,] and construction.”
An “expenditure” is “[t]he act or process
of spending or using money, time, energy,
etc.; esp., the disbursement of funds . . .
[or a] sum paid out” Black’s Law Diction-
ary 698 (10th ed. 2014). Mira argues that,
although the Procurement Code clearly
applies to “every expenditure,” nothing in
Section 13-1-30 indicates that it applies
only when there is an expenditure. But
this argument ignores the second sentence
of Section 13-1-30(A), which states that
the Procurement Code “also applies to
concession contracts at the New Mexico
state fair in excess of twenty thousand dol-
lars ($20,000), whether those concession
contracts generate revenue and earnings or
expand ]sic[ funds” (Emphasis added.) A
“concession” contract is “[a] government
grant for specific privileges” Black’s Law
Dictionary 350; see 19.5.1.7(]) NMAC
(“ ‘Concession contract’ means an agree-
ment between the department and a per-
son, or business entity, which allows the
concessionaire to provide services, mer-
chandise, accommodations|,] or facilities
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within a park’”). Although the parties do
not describe it this way, the arrangement
at issue here falls within this definition.
{8} We conclude that the Procurement
Code does not apply here for two reasons.
First, concession contracts typically do not
involve expenditures by the public entity.
See John Ziegler, The Dangers of Municipal
Concession Contracts: A New Vehicle to
Improve Accountability and Transparency,
40 Pub. Cont. L.]J. 571,575 (2011) (discuss-
ing basic concession contracts); see also
Kayak Ctr. at Wickford Cove, LLC v. Town
of Narragansett, 116 A.3d 250, 255 (R.L
2015) (describing concession contracts
as “contracts that produce revenue and
not purchases”). Second, we interpret the
second sentence of Section 13-1-30(A)
as a narrow exception to the expenditure
requirement in the first sentence. Phrased
another way, this provision means that the
only time a transaction not involving an
expenditure is covered by the Procurement
Code is when it is a concession contract
at the New Mexico state fair for over
$20,000. Furthermore, under the principle
of inclusio unius est exclusio alterius, the
inclusion of state fair concession contracts
over $20,000 in the statute also acts as an
exclusion of omitted alternatives—being
concession contracts of other kinds. City of
Santa Rosa v. Jaramillo, 1973-NMSC-119,
€11,85N.M. 747,517 P.2d 69 (stating that
inclusio unius est exclusio alterius “means
the inclusion of one thing is the exclusion
of the other”). When the first sentence is
read in the context of the second, there
is a clear implication that non-state fair
concession contracts are not covered by
the Procurement Code. We conclude that
the Procurement Code does not apply to
APS’s RFI or Mira’s response to it.

{9} Other courts have held under similar
circumstances that concession contracts
are excluded from the ambit of their states’
procurement codes. In Kayak Centre, the
Rhode Island Supreme Court considered a
request for declaratory judgment similar to
that here. 116 A.3d at 252-53. The plaintiff
argued that the defendant had violated a
procurement statute when it did not award
a concession contract to the plaintiff, who
proposed a higher payment to the defen-
dant than its competitors. Id. In addition
to requiring competitive sealed bidding,
the statute at issue provided that “[t]he
contract shall be awarded with reason-
able promptness by written notice to the
responsive and responsible bidder whose
bid is either the lowest bid price, or lowest
evaluated or responsive bid price” R.I. Gen.

Laws § 45-55-5(e) (1998). Relying on this
language and references to “purchases” and
“procurement” in the statute, the Kayak
Centre court held that “[t]he language of
the statute is clear and unambiguous. As
a result, we need not delve into the intent
of the [g]eneral [a]ssembly, except to say
that in our opinion, in enacting [Section]
45-55-5 the [1]egislature sought to regulate
contracts that require the expenditure of
public funds.” Kayak Ctr., 116 A.3d at 254.
The court held that the procurement statute
did not apply, stating, “We cannot rewrite
the statute by essentially exchanging the
word lowest for the word highest, as [the]
plaintiff would have us do, because we will
not insert words into an unambiguous
statute” Id.; see Indep. Taxicab Ass’n of Co-
lumbus v. Columbus Green Cabs, Inc., 616
N.E.2d 1144, 1149 (Ohio Ct. App. 1992)
(holding that, where the plaintiff sought
to provide taxi management services at the
airport, because “the [defendant-]city is
not purchasing services from [the winning
contractor, it] was not required to comply
with the competitive bidding procedures
set forth in [the defendant-city’s procure-
ment code]”); see also 10 McQuillin Mun.
Corp., Contracts in General §$ 29:38 (3d ed.)
(“Where a city is not purchasing services
but granting a license or franchise to do
business, it is not required to comply with
a competitive bidding ordinance.”).

{10} We briefly address Mira’s arguments
that the plain language of Section 13-1-
30 is not dispositive. To the extent Mira
argues that because APS’s RFI resembled
and functioned like a Request for Propos-
als (RFP), it should be treated like an RFP
under the Procurement Code, we disagree
for two reasons. See § 13-1-112 (governing
requests for proposals). First, APS’s
decision to use methods for soliciting
and evaluating dental service providers
that resembled those for RFPs does not
transform a non-covered transaction
into a covered one, or vice versa. If the
methods chosen determined whether
the Procurement Code applied, then
Section 13-1-30(A) would be superfluous.
Moreover, public entities could avoid the
Procurement Code’s requirements simply
by not following its RFP procedures.
Second, the RFI made clear that APS
was not offering to buy services from
respondents to the RFI. Instead, it stated
several times that the selected vendors
must bill third parties for payment. Cf.
Lowe v. City of Hot Springs, 2015 SD 3, €
19,859 N.W.2d 612 (rejecting an argument
that, because the defendant “utilized the

RFP process,” the solicitation was for pro-
curement of services on the ground that
“the RFP itself indicated that the [defen-
dant] was not seeking to procure services”
(internal quotation marks omitted)).

{11} Mira also relies on Memorial Medi-
cal Center, Inc. v. Tatsch Construction, Inc.,
to argue that the Procurement Code ap-
plies. 2000-NMSC-030, 129 N.M. 677, 12
P3d 431. In Memorial Medical Center, the
issue was whether a private entity (MMCI)
could be considered a “political subdivi-
sion” or “local public body” by virtue of
its relationship with the public entities (the
City of Las Cruces and County of Doia
Ana) that leased MMCI the hospital facil-
ity. Id. 49 1-2 (internal quotation marks
omitted). The issue in Memorial Medical
Center was not whether the Procurement
Code would apply to a new construction
project entered into by the City or the
County, as public entities. Id. € 1. It was
fully understood that the Procurement
Code would apply to the new hospital
construction project if the City or County
had continued to own and operate the
hospital. Id. €9 4, 20-36. More specifically,
the question was whether the Procurement
Code and related statutes should also
apply to MMCI, a private entity, “because
the private entity has so many public
attributes, is so controlled and conducted,
or otherwise is so affiliated with a public
entity that as a matter of fairness it must
be considered as the same entity.” Id. € 34.
{12} In the present case, we understand
Mira’s argument to be that, because it was
so intertwined with a public entity (APS)
in offering to provide dental services
to APS schools, the Procurement Code
must apply to the RFI selection process
for providing these services. We are not
persuaded by Mira’s argument. Mira is
not stepping in as a private entity to pay
for dental services on behalf of APS, as its
alter ego or otherwise. Id. § 35. Mira does
not dispute that these dental services will
be paid by Medicaid, other third party pay-
ers, or provided pro bono to students. Mira
did not assert that the third party payers
and Medicaid are acting as an alter ego for
APS. Unlike the new hospital construc-
tion project in Memorial Medical Center,
Mira is not acting to procure and pay a
third party for providing dental services.
Neither APS nor Mira pay third parties to
provide dental services to APS students.
Mira is simply applying to be one of the
third party providers of the dental service.
No private entity acting as the “alter ego”
for APS has been established. The alter
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ego theory offered under Memorial Medi-
cal Center is inapplicable to Mira, and the
Procurement Code will not be altered or
expanded to apply to the RFI under these
factual circumstances.

{13} Finally, although Mira makes
several policy arguments for why conces-
sion contracts should be subject to the
Procurement Code, such issues call for
“legislative therapy and not judicial sur-
gery. State v. Gardner, 1991-NMCA-058,
99,112 N.M. 280, 814 P.2d 458 (internal
quotation marks and citation omitted).
“Unless a statute violates the Constitution,
we will not question the wisdom, policy,
or justness of legislation enacted by our
Legislature” Aeda v. Aeda, 2013-NMCA-
095, 9 11,310 P.3d 646 (alteration, internal
quotation marks, and citation omitted).

The Legislature could have made all
concession contracts subject to the Pro-
curement Code. See State v. Greenwood,
2012-NMCA-017, ¢ 38, 271 P.3d 753
(“The Legislature knows how to include
language in a statute if it so desires” (al-
teration, internal quotation marks, and
citation omitted)); ¢f. Albuquerque, N.M.,
Code of Ordinances § 5-5-28(A) (2011)
(distinguishing between “purchases” and
“concession contracts” and stating that
“[a]ll purchases of goods, services, and
construction in excess of $25,000, and the
establishment of concession contracts ex-
pected to exceed $75,000 in revenues to the
contractor shall be made by competitive
sealed bid except as otherwise authorized
by this article”). Our Legislature chose not
to do so, and we must honor that choice.

Jones v. Holiday Inn Express,2014-NMCA-
082, 9 19, 331 P.3d 992 (“Courts must
construe statutes as they find them and
may not amend or change them under the
guise of construction” (internal quotation
marks and citation omitted)).
CONCLUSION
{14} We conclude that the Procurement
Code does not apply to contracts such as
that contemplated by APS’s RFI. Hence,
we affirm the district courts dismissal of
Mira’s complaint for declaratory judgment.
{15} ITIS SO ORDERED.
MICHAEL D. BUSTAMANTE, Judge

WE CONCUR:
JONATHAN B. SUTIN, Judge
TIMOTHY L. GARCIA, Judge
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{1} In this case we determine that a five- to
fifteen-second delay in proceeding from a
red light turned green does not constitute
obstructing traffic as a matter of law in
violation of a City of Albuquerque Ordi-
nance entitled “Vehicles, Pedestrians Not
to Obstruct Streets” Albuquerque, N.M.,
Rev. Ordinances ch. 8, art. I, § 8-2-1-33
(1974) (the Ordinance). Consequently,
we also hold that the officer who stopped
Defendant solely for a violation of the Or-
dinance based on that transitory delay was
operating under an unreasonable mistake
of law, and lacked reasonable suspicion for
the stop. All evidence obtained as a result
of the improper stop should have been
suppressed. The district court having ruled
otherwise, we reverse.

I. BACKGROUND

{2} While traveling southbound on Sec-
ond Street in downtown Albuquerque at
approximately two oclock in the morning,
Officer Mark Landavazo pulled up behind
Defendant at a red light. The light was
red when Officer Landavazo arrived, and
there were no other cars at the intersection
or on the adjoining streets. The street on
which the two vehicles were traveling was

three lanes wide: one northbound lane,
one southbound lane, and one turning
lane allowing traffic from either direction
to turn left. When the light turned green,
from five to fifteen seconds passed before
Defendant began driving forward. As soon
as Defendant started driving through the
intersection, Officer Landavazo initiated
his emergency lights. Defendant pulled
over immediately. The delay between
the light turning green and Defendant’s
departure was the sole basis on which
Officer Landavazo stopped Defendant.
Defendant was ticketed for obstructing
traffic. No other alleged traffic violation
occurred. Officer Landavazo stated that
he stopped Defendant because he believed
that Defendant’s delay impeded the flow of
traffic, contrary to the Ordinance, which
prohibits obstructing traffic.

{3} Defendant filed a motion to suppress
evidence obtained as a result of the stop.
Defendant argued that Officer Landavazo
did not have reasonable suspicion to
stop Defendant.! The metropolitan court
concluded that Officer Landavazo had
reasonable suspicion to conduct his stop
of Defendant and denied Defendant’s mo-
tion. Defendant pled guilty, reserving his
right to appeal the denial of his suppres-
sion motion. The district court affirmed
in a memorandum opinion. Defendant

now appeals the district court’s decision
to affirm the metropolitan court’s denial
of his motion to suppress.

II. DISCUSSION

{4} There is no legal touchstone, nor any
evidentiary basis in this case for what
constitutes an obstruction, or how long
one has to be stationary in a street to be
one. Arguments presented by Defendant
in this appeal unconvincingly suggest
that all three lanes of Second Street must
be obstructed to be a violation under the
definition of a “public way,” while the State
argues that there is no minimum delay in
proceeding from a newly-green traffic light
that is incapable of being investigated as a
violation. We ascribe to neither position.
The State cites to NMSA 1978, Section
66-7-105(A) (1978) to demonstrate that
vehicular traffic facing a green light “may
proceed straight through or turn right or
left” but nowhere is there a time limit for
doing so. We recognize that our Supreme
Court requires that an ordinance must
be specific enough to afford fair notice of
what is prohibited to potential violators,
Harris Books, Inc. v. City of Santa Fe, 1982-
NMSC-078, 99,98 N.M. 235,647 P.2d 868,
and that we have previously held that when
an ordinance fails to create minimum
guidelines for the reasonable police officer,
charged with enforcement of the statute
to a point that encourages subjective and
ad hoc application, a statute cannot stand.
State v. Jacquez, 2009-NMCA-124, € 6, 147
N.M. 313,222 P.3d 685. The State raises the
Ordinance’s ambiguity on appeal, but fails
to demonstrate that the issue was raised
below; we accordingly do not consider
the argument. See Cent. Sec. & Alarm Co.
v. Mehler, 1996-NMCA-060, ¢ 25, 121
N.M. 840, 918 P.2d 1340. In an attempt
to follow as linear a path as possible, we
first address whether reasonable suspicion
existed to initiate the stop. After an analysis
of the Ordinance, we conclude that Officer
Landavazo had no reasonable suspicion to
stop Defendant. In all, statutory analysis of
the Ordinance drives this case.

{5} The denial of a motion to suppress pres-
ents a mixed question of fact and law. State
v. Almanzar,2014-NMSC-001, 949,316 P.3d
183. Thus, the appellate court reviews the
facts for substantial evidence, deferring to
the lower courts findings regarding the
evidence presented. State v. Leyva, 2011-
NMSC-009, ¢ 30, 149 N.M. 435, 250 P.3d
861. We review the application of law to the

'Defendant also argued in metropolitan court that Officer Landavazo’s stop of Defendant was pretextual, but that issue is not

before us in this appeal.
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facts de novo. Almanzar, 2014-NMSC-001,
¢ 9. We are not bound by a lower court’s
ruling that is predicated on a mistake of
law. Boone v. State, 1986-NMSC-100, € 10,
105 N.M. 223, 731 P.2d 366.
{6} The stop of a vehicle for the purpose
of investigating a traffic violation is an
investigative seizure and must be justified
atits inception. Leyva, 2011-NMSC-009, §
10. Justification consists of an officer having
reasonable, articulable suspicion that a par-
ticular individual is breaking or has broken
the law. See State v. Jason L., 2000-NMSC-
018,920,129 N.M. 119, 2 P.3d 856 (setting
forth standard for reasonable suspicion);
see also State v. Duran, 2005-NMSC-034,
€23, 138 N.M. 414, 120 P.3d 836 (stating
that New Mexico courts apply reasonable
suspicion analysis for investigatory stops
to traffic stops), overruled on other grounds
by Leyva, 2011-NMSC-009. This includes
reasonable suspicion that a traffic law has
been violated. State v. Prince, 2004-NMCA-
127,949,136 N.M. 521, 101 P.3d 332.
{7} The Ordinance provides the following:
It shall be unlawful for any per-

son either to operate or to stand a

vehicle on any public way in such a

manner as to obstruct the free use

of such public way, or to place him-

self, to place or direct another or

to place or direct the placement of

any material, object, or vehicle on

any public way in such a manner

as to obstruct the free use of such

public way. The term “public way”

shall include an intersection. This

section shall not be interpreted

to prohibit the lawful parking of

vehicles, trailers, and the like.
Albuquerque, N.M., Rev. Ordinances §
8-2-1-33. We note that there is no require-
ment of intentionally obstructing a public
way, or any element of scienter at all in
the Ordinance. Albuquerque, N.M., Rev.
Ordinances § 8-2-1-33. A “public way”
is defined as “[t]he entire width between
the property lines of every way publicly
maintained when any part thereof is open
to the use of the public for purposes of
vehicular travel[.]” Albuquerque, N.M.,
Rev. Ordinances ch. 8, art. I, § 8-1-1-2(B)
(1974, amended 2014). The “public way”
includes the “unused right of way[.]” Id.
A. Officer Landavazo Had No

Reasonable Suspicion That

Defendant Obstructed Free Use

of the Public Way Contrary to the

Ordinance
{8} Defendant argues that the traffic stop
was not supported by reasonable suspi-

cion because Officer Landavazo made a
mistake of law when he believed Defen-
dant’s actions constituted a violation of
the Ordinance. Specifically, Defendant
contends that the Ordinance, when read in
conjunction with the definition of “public
way, requires that the entire public way
be utterly impassable. Thus, because por-
tions of the unused right of way—the op-
posite northbound lane and southbound
left-turn lane—were not both obstructed,
Defendant argues that the Ordinance
could not have been violated. The State,
on the other hand, argues that Defendant’s
vehicle prohibited Officer Landavazo
from proceeding forward through the
intersection in the southbound lane, and
thus, regardless of the temporal or spatial
extent of the obstruction, the Ordinance
was violated.

{9} Our determination of whether Of-
ficer Landavazo made a mistake of law in
initiating a traffic stop, based on the belief
that Defendant had committed a violation
of the Ordinance, begins with an analysis
of the Ordinance itself. See State v. Scharff,
2012-NMCA-087, ¢ 11, 284 P.3d 447 (de-
termining whether a deputy made a mis-
take of law beginning with analysis of the
section of the Motor Vehicle Code). Both
the State and Defendant agree that Defen-
dant did not immediately move forward
when the traffic signal changed from red
to green. State v. Olivas, 2011-NMCA-030,
€ 8,149 N.M. 498, 252 P.3d 722 (viewing
the facts in the light most favorable to the
decision below). It is also undisputed that
Officer Landavazo initiated the stop im-
mediately once Defendant began driving
through the intersection and had no other
reason for the stop than the delay in start-
ing from a dead stop once the light turned
green. Our task is to determine whether
this delay is within the ambit of the type
of conduct that the Ordinance is aimed at
preventing. See State v. Hall, 2013-NMSC-
001, 99,294 P.3d 1235 (deciphering legis-
lative intent by examining “the object the
[L]egislature sought to accomplish and
the wrong it sought to remedy” (internal
quotation marks and citation omitted)).
{10} We interpret an ordinance in the
same manner as we would a statute. See
Lantz v. Santa Fe Extraterritorial Zon-
ing Auth., 2004-NMCA-090, § 7, 136
N.M. 74, 94 P.3d 817; see also Almanzar,
2014-NMSC-001, ¢ 9 (applying a de novo
standard of review). We aim, above all, to
give effect to the intent of the Legislature,
or, in this case, the city council. See Al-
manzar, 2014-NMSC-001, € 14; see also

Albuquerque, N.M., Rev. Ordinances ch.
8,art. I, § 8-1-3-22 (1974, amended 1994)
(acknowledging the city council’s authority
to pass portions of the traffic code). To do
this, we look “to the plain language of the
statute, giving the words their ordinary
meaning, unless the Legislature indicates
a different one was intended” Almanzar,
2014-NMSC-001, ¢ 14 (internal quotation
marks and citation omitted). Where the
language of a statute is clear and unam-
biguous, this is the end of our inquiry. Id.
However, courts must approach ambigu-
ity with caution when applying the plain
meaning rule: “Its beguiling simplicity
may mask a host of reasons why a statute,
apparently clear and unambiguous on its
face, may for one reason or another give
rise to legitimate (i.e., nonfrivolous) differ-
ences of opinion concerning the statute’s
meaning.” State ex rel. Helman v. Gallegos,
1994-NMSC-023, ¢ 23,117 N.M. 346, 871
P2d 1352. If a statute’s language is unclear
or ambiguous, we must conduct further
statutory analysis by looking to the history,
background, and overall structure of the
statute. See Almanzar, 2014-NMSC-001, €
15.

{11} Courts conducting statutory in-
terpretation must also keep in mind that
the plain meaning of a statute’s language
“does not trump common sense.” State v.
Trujillo, 2009-NMSC-012, € 21, 146 N.M.
14,206 P.2d 125. Thus, courts refrain from
employing a mechanical construction
that renders an absurd or unreasonable
result. Almanzar, 2014-NMSC-001, € 15.
When looking to the plain meaning of a
statute’s language, “it is necessary to think
thoughts and not words.” State v. Strauch,
2015-NMSC-009, € 13, 345 P.3d 317. Do-
ing so requires us to examine the object
that the Legislature sought to accomplish
or the wrongs it sought to remedy. Hall,
2013-NMSC-001, € 9. We avoid adopting a
construction that would lead to injustice or
contradiction. Strauch, 2015-NMSC-009,
«13.

{12} The Ordinance prohibits obstruct-
ing free use of a public way. To “obstruct”
is [t]o block or stop up (a road, passageway,
etc.)” or to close oft something. Black’s Law
Dictionary 1246 (10th ed. 2014). For the
purposes of the Ordinance, a public way
is the entire roadway, including all lanes
of travel, as well as the intersection. See
Albuquerque, N.M., Rev. Ordinances §
8-2-1-33; Albuquerque, N.M., Rev. Or-
dinances § 8-1-1-2. Defendant suggests
we adopt an interpretation that would
require a person to obstruct the entirety
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of the public right of way—including
all usable lanes of traffic—to violate the
Ordinance. Nothing in the Ordinance’s
language supports such an interpretation,
though such an interpretation is possible
under the plain language of the Ordinance.
See Albuquerque, N.M., Rev. Ordinances
§ 8-2-1-33 (prohibiting the placing of a
vehicle in a manner that “obstruct[s] the
free use of [a] public way”). The functional
repercussions of Defendant’s interpreta-
tion, however, lead to an absurd result.
We can easily see that obstructing the
only lane of traffic save those reserved
for oncoming traffic or turns is possible.
Without deciding the matter, the single
lane of through traffic is, in our view of
this case, capable of being obstructed by
a single vehicle. See May v. Baklini, 1973-
NMCA-043, ¢ 14, 85 N.M. 150, 509 P.2d
1345 (holding that obstruction can occur
in one lane irrespective of the availability
of others). Though May is distinguishable
from this case in many ways—it was a civil
case dealing with a prior version of the
Ordinance, and presented a factual rather
than legal issue—it is still relevant to our
interpretation of the Ordinance. The Or-
dinance in 1973 contained language that
prohibited obstructing the “free use” of a
“public way” May, 1973-NMCA-043, ¢
11. The crux of this case, though, is under
what circumstances failing to move from
a dead stop occasioned by a red light gives
rise to a reasonable suspicion that a crime
has been committed.

{13} Defendant more persuasively sug-
gests that the Ordinance implies a mini-
mum time requirement through its use of
the term “free use” He does not specify
what precisely that requirement might be.
We do not intend to forge a bright-line rule
as to the extent of delay that is required to
establish a violation of the Ordinance, but
realize that some “obstructions” are more
transitory than others. Officer Landavazo
was not prevented from proceeding, but
rather was simply delayed. Defendant was
not moving along at a slow speed obstruct-
ing traffic in the lane as was arguable in
May, but legally stopped for a red light
for which the officer had to stop as well.
Officer Landavazo considered a period
from five to fifteen seconds to be an illegal
“obstruction,” but providing no standard

by which he might judge what would
be a permissible delay. Accordingly, the
standard by which the officer decided the
violation was entirely ad hoc, subjective
and arbitrary as a result. Labeling a mere
delay such as this one an obstruction under
the Ordinance makes it subject to numer-
ous inconsistent interpretations. There
is no evidence in the record that Officer
Lanadavazo was at all inconvenienced
or even forced to wait through another
full light cycle before proceeding through
the intersection. He was fully stopped
because of the same legal compulsion that
required Defendant to obey a red light.
As it is, Defendant continued on his way
seconds after the light change, and Officer
Landavazo was permitted to do the same.
When Defendant moved, he ceased being
any sort of an obstruction—but was seized
by the officer.

{14} Our obligation as a reviewing court
is to objectively judge the circumstances
known to the officer to determine whether
from the circumstances a reasonable per-
son would believe that criminal activity
occurred or was occurring. State v. Hubble,
2009-NMSC-014, € 8, 146 N.M. 70, 206
P3d 579. A delay of mere seconds after
a mandatory stop, in our view, fails as a
matter of law to “obstruct the free use” of
the “public way,” and therefore does not
seem to be the harm that the Ordinance
is intended to prevent. Chapter 8, Article
I of the City of Albuquerque Ordinances
is aimed at promoting public safety and
efficiency. See Albuquerque, N.M., Rev.
Ordinances § 8-1-2-1 (acknowledging
that an effective traffic control program
must provide efficient and safe movement
of traffic). Stopping at traffic lights and
proceeding when they turn green is in
concert with this goal. A fifteen-second
delay, standing quite alone, without any
indication as why it occurred, is no threat
to public safety or free use of the city’s
roads.

{15} The State suggests that any extent of
delay impedes progress and therefore con-
stitutes an obstruction under the Ordinance.
In analyzing whether Defendant’s role as
a de minimis source of delay is adequate
to constitute an obstruction under the
Ordinance, we are mindful of the practical
implications of any such decision in this

case. See Reule Sun Corp. v. Valles, 2010-
NMSC-004, § 15, 147 N.M. 512, 226 P.3d
611 (acknowledging that, in addition to a
plain meaning examination, courts consider
the practical implications of the statute).
The State’s position is sound only under a
formalistic reading of the language in the
Ordinance, and fails when viewed under
the lens of practicality and applied in terms
of everyday occurrences. In fact, there are
countless situations in which a driver is de-
layed in entering an intersection after a light
change but neither poses a threat to public
safety nor significantly impairs efficient
travel on the roadways. We cannot assume
the city council intended that everyone who
stops at a stop light and is, for a myriad of
legitimate reasons, unaware it became green,
should be subject to punishment under the
Ordinance. Such an outcome is both absurd
and unjust, and we avoid such an interpre-
tation. See Almanzar, 2014-NMSC-001,
¢ 15. We therefore conclude that the city
council did not intend to penalize conduct
such as Defendant’s. The record supports
no inference from Defendant’s conduct to
objectively support a reasonable suspicion
that the violated the ordinance prohibiting
obstructing traffic. No law required Defen-
dant to immediately proceed on the change
of the light, and nothing articulable indicates
that five to fifteen seconds satisfies a require-
ment of obstructing traffic. In this instance,
no circumstances known to a requirement
of obstructing traffic. In this instance, no
circumstances known to the officer for the
period before or the fifteen seconds after
the red light turned green would reasonably
support an inference that the law was being
violated.

III. CONCLUSION

{16} We conclude that the stop was initi-
ated without reasonable suspicion that a
crime was being committed by Defendant.
We therefore reverse the district court’s
denial of Defendant’s motion to suppress,
vacate Defendant’s conviction, and remand
for further proceedings consistent with
this opinion.

{17}  ITIS SO ORDERED.
RODERICK T. KENNEDY, Judge
WE CONCUR:

MICHAEL E. VIGIL, Chief Judge
MICHAEL D. BUSTAMANTE, Judge
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Seeking ...

Business / Commercial Liti ga {Or: We seek an experienced litigator to join our staff. Of
Counsel, part-time or full-time. We can be flexible to your needs. Must be entreprenurial-minded, technically
savvy, and willing to deal with lots of small businesses with low-budgets. Willing to support or augment your
existing practice.

Bookkee PEer: Part-time flexible position available for the right fit. We need help with revenue and

expense entries, reconcilations, online sales auditing, A/R, A/P and collections. Come joint a fun, growing firm
and enjoy flexible hours that works for your schedule.

Market|ng Manager: We're quickly becoming a leading provider of online legal services. We seek
an experienced marketing professional to lead our marketing efforts, both online and offline. Experience with
managing complex marketing projects, budgets and plans very helpful. Experience with Google AdWords desired.

Learn More: www.L45B.com/seeking

a little law now can save a lot later

The Volunteer Altorney Program and Justice for
Families Project
are holding a CLE for Volunteer Attorneys
(1.5 General Credits)
on Thursday, April 13, 2017

from 3:30 p.m. = 5:00 p.m.
at New Mexico Legal Aid,

301 Gold Ave. SW, Albuguerque, NM 87102.
This CLE will also be broadcasted live via Skype.

The CLE will be presented by Grace Allison,
Andrew H. Weinstein, and Katie Withem.

Free for VAP volunteers and attorneys willing to sign up fo take a
VAP/JFP case. Donations welcome from non-volunteers ($25 or
more per person suggested).

If you have questions or would like to attend this CLE or register for the webinar,
please contact Katie Withem at 505-768-6134 or katiew@nmlegalaid.org

A 7AN
Volunteer Attorney Program

A Program of New Mexico Legal Aid
Justice for Families Project
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David C. Kramer is excited to announce the opening of:

THE LAW OFFICE OF DAVID C. KRAMER, LLC

Gratefully accepting referrals or co-counsel
arrangements in:

« Unfair Practice Act and common-law
claims including:

» Wrongful foreclosure and
foreclosure defense

4 Predatory lending

s Auto Fraud

4 Door-to-door sales including
solar panel sales

« Personal injury

o Chapter 7 bankruptcy and debt defense
« Legal malpractice

« Insurance bad faith

« Contract litigation of all types

david.c.kramer@comcast.net « 505-209-7900 (voice)

http://www.davidckramerlaw.com/
(Member, National Association of Consumer Advocates)

No need for another associate
: Bespoke lawyering for a new millennium
Geer Wissel Le\/y THE BEZPALKO LAW FIRM
& H a I’JEWG | D A . Legal Research and Writing

,
ATTORNEYS AT LAW (505) 341-9353
www.bezpalkolawfirm.com

No Fooling...

We're s.till here aftgr 40 years! JANE YOHALEM
April 1, 1977 —April 1,2017

On reflection of our 40th Anniversary —

we'll be giving back to our community with
(at least) 40 acts of service by April 1, 2018.

Follow our progress at www.gwlpa.com

Appeals Specialist
(505) 988-2826 ¢ jbyohalem@gmail.com

A Civilized Approach to Civil

) ) Mediation
With heartfelt gratitude, Karen S. Mendenhall
Maria Garcia Geer (1978), Kathryn M. Wissel (1986), The Mendenhal i, P.C.

KarenM@Mendenhallfirm.com

Elizabeth Drotning Hartwell (2007),
Andrea L. Romero (2013), and Leslie Becker (2016)

www.gwlpa.com Visit the State Bar of
20 First Plaza NW, Suite 306, Albuguerque, NM 87102 New Mexico’s website

www.nmbar.org

P: 505.243.1733 F: 505.243.5006
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TAX TREND

is introducing
450 pages
of insightful
analysis

This book comprehensively explains and analyzes

the New Mexico personal income tax law in

an understandable manner, making it easy for

professionals and taxpayers to plan for and comply

with. Every important topic is described and

analyzed, including the following:

Refundable credits and rebates

Film production incentives

Business-related credits

Audits and disputes

Interest and penalties

Residency B Community property

Apportionment and allocation

Military and Native American issues

Collection and enforcement

Filing requirements and estimated taxes

B Taxable income, net income and base income
Learn more and order at:

www.taxtrendpublications.com

Robert C. Casey

EXPERT WITNESS
PREMISES LIABILITY

20 Years experience
bobkcpi@comcast.net
505-239-0101

. Thank You to

THE YOUNG LAWYERS DIVISION
for its Generous Support of the Civil Legal Clinic!

The Second Judicial District Pro Bono Committee and the Volunteer Attorney
Program would like to thank the attorneys of the Young Lawyers Division for
volunteering their time and expertise at its January 4, 2017 Civil Legal Clinic. The
Clinic is held on the first Wednesday of every month at the Second Judicial District
Courthouse in the 3rd floor conference room from 10 a.m. until 1 p.m. Fourteen
individuals received assistance at the January clinic thanks to the dedication of
five attorneys from the Young Lawyers Division, three attorneys who assists with
the clinic on a regular basis, and two law students from the University of New
Mexico School of Law.

Young Lawyers Division: ~Clinic Attorneys: Law Students:
Brooke Alexander Acosta  Bill Burgett Taylor Bui
Spencer Edelman Susan Page Israel Chavez
Karl Kalm Allan Wainwright

James Wilkey

Sharon Wirth

If you or your firm is interested in volunteering to host a clinic,
please contact Aja Brooks at ajab@nmlegalaid.org or 505-814-5033.

TERRI SAUER BEACH

HOME BEGINS HERE

An experienced attorney. Now a successful
Realtor. Terri can help you whether you
want to buy or sell a home. Associate Broker

505.250.6411

terribeach@cblegacy.com LEGACY

505.292.8900

BAR BULLETIN
SUBMISSION DEADLINES

All advertising must be submitted via e-mail by 4 p.m. Wednesday, two weeks prior
to publication (Bulletin publishes every Wednesday). Advertising will be accepted
for publication in the Bar Bulletin in accordance with standards and ad rates set by
the publisher and subject to the availability of space. No guarantees can be given as
to advertising publication dates or placement although every effort will be made to
comply with publication request. The publisher reserves the right to review and edit ads,
to request that an ad be revised prior to publication or to reject any ad. Cancellations
must be received by 10 a.m. on Thursday, 13 days prior to publication.
For more advertising information, contact:
Marcia C. Ulibarri at 505-797-6058 or email mulibarri@nmbar.org

Bar Bulletin - March 29, 2017 - Volume 56, No. 13 35


mailto:ajab@nmlegalaid.org
http://www.taxtrendpublications.com
mailto:bobkcpi@comcast.net
mailto:mulibarri@nmbar.org

Classified

Real Estate Attorney

Rodey, Dickason, Sloan, Akin & Robb, P.A.
is accepting resumes for an attorney with 5-8
years experience in real estate matters for our
Albuquerque office. Experience in land use,
natural resources, water law, environmental
law and/or other real estate related practice
areas a plus. Prefer New Mexico practitioner
with strong academic credentials and broad
real estate background. Firm offers excellent
benefit package. Salary commensurate with
experience. Please send indication of interest
and resume to Cathy Lopez, P.O. Box 1888,
Albuquerque, NM 87103 or via e-mail to hr@
rodey.com. All inquiries kept confidential.

Managing Immigration Attorney
National immigration law firm is recruiting
for a managing immigration attorney for its
Albuquerque, NM office who has at least four
years of experience in all areas of immigra-
tion law. You must have verifiable experience,
an entrepreneurial spirit, proven staff leader-
ship skills, a drive for excellence, a passion
for advocacy, a devotion to superior client
service, determination to succeed, a desire
to practice on the cutting edge, and ethics
beyond reproach. If this is you, schedule an
interview by forwarding your credentials to
Liz Pabon at L.Pabon@maneygordon.com.

Bilingual Domestic Violence Family
Law Attorney and Legal Director
Enlace Comunitario (EC), a social justice
non-profit orgvanization in Albuquerque,
N.M. works to eliminate domestic violence
in the immigrant community and is seeking
applications for a Legal Director and a staff
attorney. Attorneys in the legal department
represent EC clients in domestic relations
matters including orders of protection. The
legal director must be an experienced and
effective attorney, mentor and trainer. The
Legal Director is part of the lead—ership team
and will work collaboratively to fur-ther EC’s
mission. More information about the posi-
tions can be found on EC’s web site. http://
www.enlacenm.org/. Required: State of New
Mexico Bar License or eligible for NM lim-
ited license pursuant to NM Rule 15-301.2.
Spanish/English bilingual proficiency and
committed to social justice. LEGAL DIREC-
TOR: At least three years of family law prac-
tice experience for legal director position.
STAFF ATTORNEY: At least one year as a
licensed attorney preferably with family law
practice experience. Preference will be given
to individuals with experience working with
domestic violence, immigrant rights and/
or social justice issues. Competitive salary
and benefits depending on experience. If
interested, please send your resume, letter of
interest and a recent writing sample to info@
enlacenm.org. Closing date: Open until filled.

Associate University Counsel

This position is within UNM’s Office of
University Counsel. The Office of University
Counsel is seeking an experienced attorney
to provide legal counsel to the institution
that will cover a broad range of healthcare
enterprise risk management, healthcare
operational, clinical quality, higher educa-
tion, and other legal issues. Areas of practice
will include providing legal support and
analysis relative to the UNM Health Sci-
ences Center and the UNM Health System’s
professional liability risk, including analysis
and evaluation of professional liability tort
claims asserted against components and
providers within the UNM Health System
and advising the UNM Health System and
University leadership to identify and mitigate
professional liability legal risk across the
enterprise; interpretation of state and federal
laws and regulations pertaining to patient
rights including, patient healthcare deci-
sion making, surrogate healthcare decision
making, consents, advance directives, and
confidentiality of medical records; interpre-
tation of healthcare laws and regulations ap-
plicable to the UNM Health Sciences Center’s
operational interests, including the Medicare
and Medicaid fraud and abuse laws, the
Medicare Conditions of Participation, Joint
Commission accreditation standards, and
EMTALA; providing legal support for quality
and patient safety management and improve-
ment, including peer review activities and
patient safety evaluation system activities;
providing legal support for the UNM Health
Sciences Center and the UNM Health System
in responding to certain subpoenas and law
enforcement requests; providing legal sup-
port for institutional decisions on resolution
of patient concerns about care issues; and,
providing training to University departments
and personnel as needed. This position will
report to the University Counsel and will
entail working with all areas of the University,
mid-level and senior university officials as
well as faculty, academic and healthcare op-
erational leaders. Prior experience represent-
ing and/or advising public institutions with
clinical educational and/or research missions
is highly preferred. Candidates must be able
to work in a fast-paced environment where
advice and counsel leads to client-oriented
solutions. This position requires interaction
with a variety of university constituents and
the successful candidate must be able to
build relationships and inspire confidence.
The University of New Mexico is committed
to hiring and retaining a diverse workforce.
We are an Equal Opportunity Employer,
making decisions without regard to race,
color, religion, sex, sexual orientation, gender
identity, national origin, age, veteran status,
disability, or any other protected class. TO
APPLY: For complete information includ-
ing closing dates, minimum requirements,
and instructions on how to apply for this or

any UNM position please visit our website
at http://UNMJobs.unm.edu, or call (505)
277-6947, or visit our HR Service Center at
1700 Lomas NE, Suite 1400, Albuquerque,
NM 87131. EEO/AA

Business / Commercial Litigator

We are Law 4 Small Business, P.C. (L4SB),
we’re based in Albuquerque, and we’re
growing like gang-busters. L4SB is a unique
brand with a diverse client base, dynamic
office and tech savvy approach. Our goal is
to grow nationwide and then worldwide with
a loose affiliation of like-minded attorneys
built around our brand of cost-effective, fast
turnaround legal services exclusively focused
to the needs of the small business community.
We have affiliate offices in San Francisco,
Dallas, Houston, Tampa and Chicago. We
compete with LegalZoom, RocketLawyer
and the other “Internet-based legal self-help
companies,” and some of our clients need
litigation services. The ideal candidate can-
not get flustered with clients who sit on a
complaint for 29 days, then urgently request
representation and a thorough answer with
detailed counterclaims filed the next day. We
work with startups, procrastinating business
owners, family dynasties and more. We seek
an experienced litigator who despises sales,
marketing and office management - who
can simply handle small and moderately-
sized litigation involving business and
commercial-related matters. We don’t have
a specific attorney in mind for this new posi-
tion, other than being an experienced litiga-
tor our clients can depend upon. We are very
entrepreneurial, and want to entertain the
best fit. Are you sole practitioner with a thriv-
ing practice, but could use some additional
work, and just tired of sales, the back office
and collections? Contact us and let’s discuss a
partnership. Tired of the grind at the large law
firm, and looking for a more rewarding and
entrepreneurial challenge? Contact us and
let’s talk. Please see our website https://www.
L4SB.com/seeking/. Email references, resume
and cover letter to LearnMore@L4SB.com.

Bilingual Associate Attorney

Rebecca Kitson Law in Uptown Albuquerque
is seeking a full time, bilingual associate
attorney. Candidate must have passion and
commitment to advocate for immigrants
in all areas of relief. Duties to include but
not limited to: drafting appeals/motions,
legal research, consultations, case opening,
hearings/USCIS interviews, case work. We
are an inclusive, supportive office culture
that welcomes all to apply. Position available
immediately. Must be fluent in Spanish. NM
Law License preferred. Experience preferred.
Salary DOE, full benefits and fun perks of-
fered. E-mail letter of interest, resume, and
writing sample to Rebecca Kitson at rk@
rkitsonlaw.com.
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Associate Attorney

Associate attorney, with 1-5 years of experi-
ence, needed. Firm’s practice areas include
insurance defense, civil rights defense, and
commercial litigation. Preference is attorney
licensed in New Mexico and Texas. Will con-
sider applicants only licensed in Texas. Salary
DOE. Send cover letter, resume, law school
transcript, writing sample, and references to
bb@hmm-law.com.

Assistant Attorney General

Santa Fe Position

Full time

Job Reference # 10105935

The New Mexico Office of the Attorney Gen-
eral, Special Prosecutions Division an Equal
Employment Opportunity (EEO) employer
is seeking applicants for an “At Will” (not
classified) Assistant Attorney General posi-
tion in Santa Fe. An “At Will” position means
any state office job or position of employ-
ment which is exempt from the service and
the Personnel Act,” Section 10-9-4 NNMSA
1978, the employee serves at the pleasure of
the New Mexico Attorney General. Duties
of an Assistant Attorney General include
prosecution of criminal cases throughout
the State of New Mexico from initiation to
completion. Conducting training for law en-
forcement, prosecutors and justice personnel.
Candidate must have a minimum of 5 years
of experience in prosecution or criminal law
with the majority in prosecutions. Primary
location will be in Santa Fe with travel as
dictated by case assignments and training
responsibilities. Salary is commensurate
with experience. Resume, writing sample and
three professional references must be received
at the Office of the Attorney General by 5:00
p-m. on April 5, 2017. Applicants selected
for an interview must notify the Attorney
General’s Office of the need for a reasonable
accommodation due to a Disability. Please
send resumes to: The Office of the Attorney
General, Attn: Clara Moran, Special Pros-
ecutions Division; E-mail: cmoran@nmag.
gov - (505) 717-3500; P.O. Drawer 1508, Santa
Fe, NM 87504-1508.

General Counsel

This position is located at Zia Pueblo. Under
the supervision of the Governor, this posi-
tion provides a diverse range of legal services
and representation of Tribal government,
administration, and federal Indian law issues.
Qualified individuals may inquire by email-
ing HR@ziapueblo.org or by calling POZ
Human Resource Manager at 505-867-3304
extension 249.

Associate Attorney

McCarthy Holthus, LLP, an AV rated law
firm practicing Mortgage and Commercial
Banking law as well as creditors’ rights in
Bankruptcy, Litigation, Receiverships and
Evictions in multiple states, is currently look-
ing for an Associate Attorney. Description
of Duties Include: Manage bankruptcy and
foreclosure cases from assignment to conclu-
sion; Draft court pleadings and communicate
with borrower's counsel regarding the same;
Independently represent our clients at court
hearings (live and telephonic) and at media-
tions; Communicate with clients regarding
case strategy, fee approval, and settlement
options. Experience and Skills: Preferred
candidate would have a minimum of 8 years
bankruptcy experience and some experience
in foreclosure law; Juris Doctorate from an
accredited law school; Licensed to practice
law in the State of New Mexico and admit-
ted in all Federal District Courts within the
state or willingness to get admitted; Member
in good standing with the New Mexico Bar
Association; Excellent legal research sKkills;
Ability to organize and manage caseload,
meet deadlines, and work at a fast pace.
Benefits: Relaxed work dress attire and office
environment; Generous paid time off policy
Medical, Dental, and Vision plans; 401(k)
Savings Plan with Company match. For
consideration of this position, application is
required through the below website: https://
workforcenow.adp.com/jobs/apply/posting.
html?client=mypremier. McCarthy Holthus,
LLP is an Equal Opportunity Employer and
e-Verify participant

Entry and Mid-Level Prosecutors
Tired of keeping track of your life in 6-minute
increments? Are watching reruns of Law &
Order the closest you’ve come to seeing the
inside of a courtroom? If you're ready for a
change and want a job where you will truly
make a difference in your community, where
you seek truth and justice, try cases, and hold
criminal offenders responsible for their ac-
tions, then come join our team. The Twelfth
Judicial District Attorney's Office (Otero and
Lincoln Counties) has vacancies for entry and
mid-level prosecutors. We try more jury trials
per capita than nearly every other judicial
district in the state. If you're interested in
learning more about the position or want to
apply, email your resume and a cover letter to
John Sugg at 12thDA@da.state.nm.us or mail
to 12th Judicial District Attorney's Office,
1000 New York Ave, Room 101, Alamogordo,
NM 88310.

Experienced Attorney

Cordell & Cordell, P.C., a domestic litigation
firm with over 100 offices across 33 states, is
currently seeking an experienced attorney for
an immediate opening in its office in Albu-
querque, NM. The candidate must be licensed
to practice law in the state of New Mexico,
have minimum of 3 years of litigation expe-
rience with Ist chair family law preferred.
The position offers 100% employer paid
premiums including medical, dental, short-
term disability, long-term disability, and life
insurance, as well as 401K and wellness plan.
This is a wonderful opportunity to be part
of a growing firm with offices throughout
the United States. To be considered for this
opportunity please email your resume and
salary requirements to Hamilton Hinton at
hhinton@cordelllaw.com

Clerk of Bankruptcy Court

The U.S. Bankruptcy Court for the District of
New Mexico is seeking applicants for Clerk
of Court. The Clerk of Court, stationed in
Albuquerque, has overall management au-
thority and responsibility for the non-judicial
components of the court and works with the
judges to meet the court’s administrative and
operational needs. A bachelor’s degree with
emphasis in government, judicial, public, or
business administration is required, plus ten
or more years of administrative experience in
public service or business. Undergraduate,
postgraduate, and/or legal education may
partially substitute for experience. Salary:
JSP 15-17 ($119,768-$186,768). The position
will remain open until filled, but applica-
tions received after May 1, 2017 may not be
considered. Persons selected for interviews
must travel to Albuquerque at their own
expense. Submit required documents to P.O.
Box 546, Albuquerque NM 87103 or email to
nmbc_hr@nmb.uscourts.gov. The employ-
ment information link at www.nmb.uscourts.
gov/employment has the complete job posting
and application requirements. Incomplete
applications will not be considered.

Paralegal

Litigation Paralegal with minimum of 3- 5
years’ experience, including current work-
ing knowledge of State and Federal District
Court rules, online research, trial prepara-
tion, document control management, and
familiar with use of electronic databases and
related legal-use software technology. Seek-
ing skilled, organized, and detail-oriented
professional for established commercial civil
litigation firm. Email resumes to e_info@
abrfirm.com or Fax to 505-764-8374.
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Part -Time File Clerk

Local Albuquerque law firm seeking a part
-time file clerk, approximately 20-30 hours
per week. You will organize paperwork ac-
cording to an efficient filling system and
digitize all documents. We are looking for
someone who is organized, pays attention to
detail, can work independently, and possesses
a serious understanding of confidentiality
and data protection. Some flexibility in work
schedule. This is an entry level, long term,
temporary position. Requirements: High
school degree or equivalent; Previous office
experience preferred; Knowledge of filling
systems; Excellent organization skills; Good
knowledge of Adobe and office equipment
such as photo copier, scanner, etc.; Great
attention to detail; Must sign a Confidential-
ity Agreement. Rate: $10.00/hr . Please send
resume to nrivera@rothsteinlaw.com

Medical Paralegal

Allen, Shepherd, Lewis & Syra, P.A. is seek-
ing a paralegal with five years experience
of directly related experience requesting,
reviewing and summarizing medical records
in a defense civil litigation law firm as a medi-
cal paralegal or equivalent combination of
education and/or experience related to the
discipline. Other primary duties including
drafting documents, locating individuals,
conducting research for attorneys, and re-
questing and organizing documents for use at
depositions and trials. Must have knowledge
of medical terminology and be familiar with
prescription medications. Must know how
to prepare medical chronologies, medical
expense itemizations and other related docu-
ments. Responsible for communicating with
various internal and external parties, main-
taining electronic databases, and providing
support to other employees as requested.
Employer offers a generous benefits pack-
age. Please send resume with cover letter to
HR@allenlawnm.com or by mail to Allen,
Shepherd, Lewis & Syra, P.A. Attn: Human
Resources, P. O. Box 94750, Albuquerque,
NM 87199-4750. All replies will be kept
confidential. EOE.

Accounting Clerk

Allen, Shepherd, Lewis & Syra, P.A. an in-
surance defense firm seeks accounting clerk
with Associates Degree with 3 years experi-
ence in LEDS 1998 B electronic billing, AR,
AP, working knowledge of MS Excel. The
accounting clerk will perform legal billing
and collections, prepare appeals in response
to client payment dispute and receive daily
payment deposits. Prior law firm experience
is preferred.

Legal Assistant

East Mountain Attorney seeks experienced,
highly organized legal assistant on a part-
time basis. If interested, please e-mail your
resume to fwilson@moplaw.com.

Litigation Legal Assistant

Butt Thornton & Baehr PC has an opening for
an experienced litigation legal assistant (5+
years). Must be well organized, and have the
ability to work independently. Excellent typ-
ing/word processing skills required. Gener-
ous benefit package. Salary DOE. Please sent
letter of interest and resume to, gejohnson@
btblaw.com

Legal Assistant

Downtown law firm seeks experienced Legal
Assistant. Excellent salary and benefits. Must
have experience in insurance defense or per-
sonal injury. Knowledge of billing software
a plus. Requires calendaring, scheduling,
independent work and client contact. People
skills are a must and to be able to effectively
work with our team. Send resume and refer-
ences to resume0l@gmail.com

Office Manager/Paralegal

Poulos and Coates, an established Las Cruces
law firm, is seeking to hire a full time office
manager/paralegal. Duties will include:
Office management, management of adver-
tising, bookkeeping, accounts receivable,
accounts payable, payroll administration and
line of credit administration. Excellent hours
and salary. Submit resume and cover letter to:
victor@pouloscoates.com

Research and Writing

For the past 20 years I have provided research
and writing for NM attorneys, including
some who are recognized as Super Lawyers,
Best Lawyers in America, and AV-rated, as
well as other hard-working lawyers who also
may deserve such recognition. I have litiga-
tion and appellate experience. I have a talent
for finding authority that others may have
difficulty finding. I am a published author
and a former professor of Canon Law. Terence
Grant, ].D., magna cum laude. legalresearch@
comcast.net. 505-508-1755.

Office Space

Office For Lease Or Sublease

1,877 sq. ft. corner office opens to atrium
at One Executive Center, 8500 Menaul NE,
A-400, three atty offices, conf. room, large
secretary station, reception area, kitchen,
telephone system, high speed internet, office
rent $2,660; call Jim or Marcy @ 275-1222;
235-7697. Available March 31, 2017. Quality
furniture for sale.

Law Office Property For Sale

Walking distance to Court Houses, prime
frontage on Lomas, 1,960 SF, free standing,
multiple offices, street signage, on-site park-
ing, Seller Financing. 1408 Lomas Blvd. Call
Mike @ 505-401-6268.

Downtown Office Space For Rent
Large executive office and secretarial station
for rent in busy downtown plaintiff’s office,
in secure bank building, one block from all
court houses, amenities: full kitchen, confer-
ence room and receptionist services. Pos-
sibility of case referral and co-counsel work.
Office rent $1,000.00 p/mo., plus parking
and copier use. Available first week in April.
Contact Laura Peek at (505)242-6300.

Two Offices For Rent

Two offices for rent, one block from court-
houses, all amenities: copier, fax, printer,
telephone system, conference room, high
speed internet, and receptionist, office rent
$400 and $700, call Ramona @ 243-7170.

Closing Law Office

Top quality exec. desks, chairs, credenzas,
conf. table/chairs, bookcases, storage cabi-
nets, and more. Call: 275-1222, 235-7697 or
text 235-7693.

Miscellaneous

Want To Purchase

Want to purchase minerals and other oil/
gas interests. Send details to: P.O. Box 13557,
Denver, CO 80201

Search for Trustee Assignment
Looking for Albuquerque attorney who did
work for Steven Maase regarding Trustee
assignment. Please contact Dan Maase; 530-
347-4849 or dfmaase@aol.com.
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Currently accepting advertising space reservations
for the upcoming Bench & Bar Directory!

2017-2018
Bench & Bar Directory

Be visible to New Mexico attorneys, Judges,
courts administration and the public.

* Attorney Firm Listings

* Court Reporter Listings

* Section Dividers

e Full, half, and third page ads available

Advertising space reservation deadline: March 31, 2017
Directory starts to deliver the first week of June.

@ STATE BAR

/I o N[EwW MEXICO
www.nmbar.org
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Private Investigations. - Service of Process - SKIP Tracing
Special Master Sales - Civil Standby

We are a professional private investigations and compliance oriented service of process firm with
years of experience helping attorneys. Let our experienced team of professional private
investigators, process servers, and Special Masters show you what we can do.

CILLARY
LEGAL SUPPORT &
INVESTIGATIONS




